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PREAMBLE

This First Amended Consent Decree incorporateg changes and ad_diﬁons to the remedial
work performed and ongoing work to be performed by Manville Sales Corporation (now known
as Johns Manville) under the original Coﬁs_ent Decree in this action, which was entered on or
about March 18, 1988. The First Amended Consent Decree also restatés and updates certain
other provisions in the on'ginzil Consent Decree. thp entered by the Court, this First Amended
Consent Decree will be the govéming document defining responsibilities for »work by Johns
Manville at its facility, as defined in Exhibit 3, in Lake County, Illinois.

A. | The United States Environmental Protection Agency (“U.S. EPA”), pursuant to
Section 105 of the Comprehensive Environmental Response, Compensatioh, and Liability Act
(“CERCLA"), 42 U.S.C. § 9605, placed the Johns Manville Waukegan Disposal Areain
Wa’ukegari, Illinois on the National vPrion"ties List (“NPL”), which is set forth at 40 “C.F.R. Part
300, Appendix B, by publication in the Federal Register on September 8, 1983, 48 Fed. Reg.

"40658;

B. U.S. EPA and Manville Sales Corporation, now known as Johns Manville, on
June 14, 1984, entered into an Administrative Order by Consent (“Consent Order”), under which
Manville Sales Corporation agreed to conduct a Remedial Investigation and Feasibility Study
(“RU/FS”) pursuant to 40 C.F.R. Part 300 for the Johns Manville Waukegan Disposal Area. At
various times, Manville Sales Corporation has been known as Johns-Manville Sales Corporation,

_ ‘Schu'ller International, Inc., Johns Manville International, Inc. and is currently known as Johns

Manville. For pﬁrposes of this First Amended Consent Decree, Manville Sales Corporation and
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these ofher entities shall be referred to as “JM”’;

C. JM submitted a Remedial Investigation (“RI”) Repqrt on July 3, 1985, and
submitfed a Feasibility Study (“FS”) Report in Decembef 1986 recommending remedial action
consisting, inter alia, of an 18-inch thick soil cover with vegetation over specified areas of the
Waukegan Disposal Area;

D. The U.S. EPA submi&ed an Addendum to the Final F. easibi_iity Study Report on
January 28, 1987, which recommended, 11_1;9: alia, a cover thickness of 24 inches of compacted,
non-asbestos-containing material, with vegetétion, to be placed m-/er the specified areas of the
~ Waukegan Disposal Area;

E. The FS Report, as modified by the Addendum, contained a proposed plan for a
' remedial action at the Johns Manville Waukegan Disposal Area;
F. On or about January 23, 1987, U.S.VEPA, pursuant to Section 117 of CERCLA,
42 U.S.C. § 9617, published notice of the compl_etion of the RI/FS and of the proposed plan for
- aremedial action and provided opportunity for public comment to be submitted in wxiting to
‘U.S. EPA in February 1987 or orally at a public meeting held in the City of Waukegén, Illinots,
| on February 9, 1987; |

G. U.S. EPA,; pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, has kept a
transcript of the public meeting and has made this transcrlpt available to the public;

H. . Various persons provided comments on U.S. EPA’s proposed plan for a remedial
action, and U.S. EPA provided a summary of respon'ses‘to the significant comments, criticisms

and new data submitted during the aforementioned comment period;
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L On January 17, 1987, U.S. EPA, pursuant to Section 122 of CERCLA, 42 U.S.C.
§ 9622, notified JM that the U.S. EPA had determined JM to be a potentially responsible ‘party
(“PRP”) regarding the proposed remedial action at the Johns Manville Waukegan Disposal Area

van‘d M responded to such notice; | |

J. Considering the proposed plan for femedial action and the public.comments

received, U.S. EPA reached a decision on a final remedial action blén;

K. U.S. EPA’s decision on a remediai action was incorporated in an Original Record
of Decision, (“Original ROD”) which was executed on June 30, 1987, to which the State of
Ilinois (“State™) gave its concurrence;

L. On January 22, 1988, the United States of America filed a Complaint against
Manville Sales Corporation (now known as Johns Manville or JM) under Sections 106 and 107
of CERCLA, 42US.C. §§ 9606 and 9607, for reimbursement of costs and performance of
remedial action at the Johns Manville Waukegan Disposal Area.” The State of Illinois filed a
motion for leave to intervene in the action, which was granted on February 26, 1988; The action
was resolved in a Consqnt Decree entered by this Court on or about Maréh 18, 1988 (the
“Original Consent Decree”), in which JM agreed to implement the remedial action plan in the
Original ROD. The State of Illinois was a party to the Original Co;lsent Decree;

M. During construction of the remedyf pursuant to work plans approved by U.S. EPA
with Illinois EPA concurrence, JM implemented additional work ahd several changes to tﬁe

| | remedy outlined in the Original ROD and the Original Conseﬁt Decree. On February 9,1993,
U.S. EPA issued an Explanation of Significant Diffefences (“First ESD”) to the Original ROD,

pursuant to Section 117(c) of CERCLA, 42 U.S.C. Section 9617(c), and 40 CF.R.
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§ 300.435(c)(2)(1), to explain the differences between the aetion ecmally taken and the remedy
described in the Original ROD, and the reasons for the changes. The Firsf ESD also required that.
certain land use restrictions be placed on the property to ensure the integrity of the constructed
reme(iy. The First ESD is attached at ‘Exhibit 1. Several of the changes set forth in the First ESD
require modifications to the Original Consent Decree;

N. In 1985, IM ceased all manufacturing of asbestos products at the Johns Manville
Waukegan Area. In 1998, JM ceased all remaining manufacturing at the Johns Manville |
Waukegan Area, causing U.S. EPA to evaluate how the Jehns Manville Waukegan Disposal
Area might be permanently closed. In the course of this evaluation, U.S. EPA deteimined that
additional work and several changes (over and above those enumerated in the First ESD) were
required in the remedial action set forth in the Original ROD and Oriéinal Co_nseni Decree. On
September 22, 2000, U.S. EPA issued a Second Explanation of Signiﬁcant Differences (“Second
ESD”) to the Original ROD, pursuant to Section 117(c) of CERCLA; 42 U.S.C. Section 9617(c),
and 40 C.F.R. § 300.435(c)(2)(i). The Second ESD explains the necessity and reasons for the
further changes to the Original ROD and is attached at Exhibit 2. Several of the changes set
forth in the Second ESD require m‘odiﬁc‘ations to the On'ginal Consent Decree. Since 1998, the
parties have discovered further asbestos contaniinétion in several areas on and/or adjacent to the
Johns Manville Waukegan Disposal Area, including Sites 1,y 2,3,4,5, 6 and 7 as approximately
depicted in Exhibit 4. This First Amended Consent Decree does not include iesponse actions for
these areas; however these Sites will be addressed by separate éétions.

0. Pursuant to Section 121 of CERCLA, 42 U.S.C. § 9621, the remedial actien

selected in the ROD, as modified to include the First ESD and Second ESD (the “ROD as
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Mbdiﬁed”), attains legally applicable or relevant and appropriate standards, requirements, criteria
or limitations under Federal environmental law and State environmental or facility- siting law;

P. N U.S. EPA, the State of Illinois and JM have determined that the refnedial action
plan adopfed by U.S. EPA in the ROD as Modified will attain a degree of clean-up of hazardous
substances, pollutant.s and contaminants released into the environment and of control of further
releases which, at a minimum, assures p.rotection of human health and the environment withih
the Facility; |

| Q. The remedial action plan in the ROD as Modified is in accordance with Section
121 of CERCLA, 42 U.S.C. § 9621, and with the National Coﬁtingéncy Plan (“‘NCP”), 40 C.FR.
Part 300; | |

R. Under Section V of the Original Consent Decree in this action, JM agreed to
pefform the rerﬁedial work required in the Original ROD. In Section V of this First Amended
Consent Decree, JM agrees to perform the work required in the ROD as Modified. US EPA
and the State have determ\ined that JM is qualified to implement the work required under this
First Amended Co;lsént Decree;

S. The Illinois Environmental Protection Agehéy (“Tllinois EPA”) is a party to this
First Amended Consent Decree pursuant to Section 4 of the Illinois Environmental Protection
Act, 415 ILCS 5/4 (2002); and

T. The Parties recognize, and the Court by entering this Consent Decree, finds that
l-entry of this First Amended Consent Decree, will avoid prolonged and complicated litigation

-between the Parties, and will expedite cleanup of the Facility.

NOW, THEREFORE, it is hereby Ordered, Adjudged and Decreed:



" 1. JURISDICTION

1. This Court has jurisdiction over the subject matter herein, and over the pgrties
consenting hereto. JM shall not challenge the terms of tﬁis First Amended Consent Decree or the
Court’s ju’ﬁsgliction to enter and enforce it. -

II. PARTIES BOUND

2. This First Amended Consent Decree applies to and is binding upon the United
States and the State and upon JM and its successors and assigns, including any reorganized
company of JM. The undersigned representatives of JM and the State of Tllinois and the
Assistant Attorney General for ther Environment and Natural Resources Division of the
Departrhent of Justice each certifies that he or She is fully authorized to enter into the terms and
conditions of this First Amended Consent Decree and to execute and legally bind such Party to
this document. |

3. JM shall provide a copy of this First Amended Consent Decree to the contractors
hired to perform the work required by this First Amended C-onsent Decree and shall require the
contractors to provide a copy thereof to any subcontractor retained to perform any part of the
required work. Notwithstanding- the terms of any contract, however, JM is responéible for
compliance with thié First Amended Consent Decree, and for ensuring that its contractors and
subcontractors comply with the Decree.

III. DEFINITIONS

4. Whenever the following terms are used in this First Amended Consent Decree and

any Exhibits attached hereto, the definitions specified in this Section shall apply:



10
@) “Contractor” means thé company or companies retained by or on behalf
‘of M to undertake and complete the work required by this First Amended Consent Decree.
Each contractor and subcontractor shall be ilualiﬁed to do those porticins of tlie work for which it
is i'etained.

(b) “Facility” means only the area withili the boundaries depicted on the
facility map attached hereto as Exhibit 3. The Facility is located within Lake County, Illinois
generally south of Illinois Beach State Park, west of Lake Michigan, north of Greenwood
Avenue and east of the Union Pacific Railroad Line. The Facility di)es not include JM’s former
manufacturirig area, which is currently enrolled in the State of Illinois Site Reniediation Program
and ié approximately depicted in Exhibit 5. The Facility doias not inciude any areas adjacent to
and/or outside of the boundaries set forth in Exhibit 3.

(c) “Future liability” refers to liability for the area within the Facility

' boundaries depicted in Exhibii 3 arising after Certification of Completion of Work/Remedial
Action by U.S. EPA and Illixiois EPA, pursuant to Section XXII hereof,
(d) “Hazardous substance” shall ilave the meaning provided in Section
101(14) ofCERCLA,.42 U.S.C. § 9601(14).
| (e) “Illinois EPA” means the Illinois Environmental Prqtection Agency. .

® “JM” means Johns Manville and its predecessor companies, Mapville
Sales Corporation, Johns-Manville Sales Company; Johns Manville International, Inc. and
Schuller internationél, inc._and their predecessors, successors and assigns.

(2 | “Johns Manville Waukegan Disposal Area” means the pdrtion of the

Johns Manville owned prope_rtjin Waukegan, Illinois that was placed on the National Priorities
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List (“NPL”), set forth at 40 C.F.R. Part 300, Appendix B, by publication in the Federal Register
on September 8, 1983, 48 Fed. Reg. 40658; |

-(h) | “National Contingency Plan’ or “NCP” shall meén the National Oil and
Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section 105 of
CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R. Paﬁ 300, and any amendments thereto.

Q) “Non-asbésfos-contaihing materials or soils” means materials or soils
which havé been determined to céntain asbestos at or below background, in accordance with
methods approved in the Phase I Work Plans.

v(j) “O & M Manual” means the Second Draft Operation and Maintenance
Plan dated February 28, 1992 (‘O & M Manual”) including any amendments thereto approved
by U.S. EPA with the concurrénce of Illinois EPA.

(k) " “Origjnal Consent Decree” means the Consent Decree entered by this

Court on March 18, 1988 in United States et al. v. Manville Sales Corporation, Civil Action No.

88 Cv 630 (N.D. IiL.).

) “Original Record of Decision” means the Record of Decision signed By
the Regional Administrator for the Johns Manville Waukegan Disposal Area dated |
June 30, 1987.

(m)  “Parties” means the United States of America, the State of Illinois and

(n) “Phase II Remedial Work Plans” means the Final Remedial Work Plans
and other Final Plans as approved or modified pursuant to Paragraph 15(h) for implementation of

the remedial work required by Paragraph 15 and the ROD as Modified, and any amendments to
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those Plans approved by U.S. EPA with the concurrence of Illinois EPA.
| " (0) “Plaintiffs” means the United States of America and the State of Illinoi_si

(p) “Record of Decision (ROD) as Modified” means the Original Record of
Decision dated JuneA3‘0, 1987 as modified by an Explanation of Signiﬁcani Differences dated
February 9, 1993, and a Second Explanation of Significant Differences dated Septémber 22,
2000.

(q)b “Remedial Action” means the Work as defined hereiﬁ.

() “Response Costs” means any costs incurred by the United States or the
State pﬁrsuah_t to 42 U.S.C. §§ 9601 et seq. or State law in coﬁnection with the Facility.

(s) “Revised (Amended) Remedial Work Plan” means the Remedial Work
Plan adopted by U.S. EPA for implementation of remedial work at the Facility as approved under
tﬁe Original Consent Decree, including the O & M Manual (defined above) as amended, and any
amendments to that Remedial W&rk Plan approved by U.S. EPA.

(©  “State” means the State of lfinois.

()  “United 'State_s” means the United States of America.

W) ‘U.S. EPA” means v.the United States Environmental Protection Agency.

(w)  “U.S. DOJ” means the United States Department. of Justﬂ:e.

(x) “Vegetated Soil Cover” means a minimum of 24 inches of compacted
- non-asbéstos-containing soils with the folIowing minimum compositidn: six inches of sand
overlain by 15 inches of native clayey soil,‘three inches of topsdil and a vegetation cover. On
s]b_péd surfaces (greater than 20% ) 6r other surfaceségreed to by the Parties and memorialized

in an approved Phase Il Remedial Work Plan pursuant to Paragraph 15(h), the six inch sand layer
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| may be replaced with eight inches of clayey soil (making a total of 23 inches of clay).

) “Waste Material” means any hazardous substance, as defined by

" 42U.S.C. § 9601(14); or polhutant or contaminant as defined by 42 U.S.C. § 9601(33).

(z) | “Work” means the implemenfaﬁon, in accordance with Sectfon V hereof,
. of the Revised (Amended) Remedial Work Plan, the O & M Manual (as amended) and the Phase
»II Reinedial Work Plans and any échedules or plans required to be submitted pursuant to those
documents, and includes the reservation of environmental easement/restn'ctivé covenaints n

accordance with Section VIIL.

IV. GENERAL PROVISIONS

Financial Responsibility |

5. Before entry of the Original Consent Decree in this action, JM established a cash
escrow account (“Escrow Account”) in an Illinois bank, in favor of the United States.

6. JM funded the Escrow Account with $3.5 million in cash. During the ;:ourse of
the work required by the Original Consent Decree the balance of the Escrow was expended and
the-account closed,lvwith U.S. EPA épproval.

7. A second account (“Second Account”) wés established subsequently by JM, in
fa?or of the United States. JM shall ensure that the funds in this Second Account total a
- minimum of $500,000 at all times, ‘.until a Certificate of 'Completion of Work/Remedial Action ‘is
" issued bmsuant to Section XXII of thls Firsf Amended Consent Decree, upless otherwise agfeed

by the parties. Any money_ (including principal and accrued interest) left in the Second Account
at the time of issuance of the Certificate of Completion of the Work/Remedial Action will revert

to JM, without restriction, within thirty days of issuance of the Certificate of Completion of



14

Work/Remedial Ac;ﬁon.

8. In additjon to the foregoing requirements of this Section IV, JM shall maintain
sufficient funds to assure the uninterrupted progress and timely completion of all.;;hases of the
Work fequired hereunder. JM shall submit periodic financial reports to the United States and the
State, on January 31 of each year, that ident'ify cash flow projections and pfoj ect the level of
funds that will be necessary for the Work for the s_uc'ceeding one year period. |
Commitment of IM

9. - JM agrees to finance and perform the Work as it is defined in Subparagraph 4(z)
and in Section V of this First Amended Consent Decree. As so defined, fhe Work shall be
completed in accordaﬁce with the stahdards, speciﬁc_ationé and within the time periods set forth
in this First Amended Consent Decree, including the Revised (Amended) Remedial Work Plan,
the O & M Manual and the Phase I Remedial W-ork Plans.

_ 10.  Nothing in this Consent Decree shall cbnstitute a preauthorization clahn‘agajnst-
fﬁe Hazardous Substance Superfund within the meaning of Section 111 of CERCLA, 42 U.SfC.
§ 9611. | |

11.-  This Consent Decree was negotiated by the Parties in good faith to avoid
protracted, expensive litigation. The Parties agree that nothing herein and no perfonnan;e
hereunder shall constitute br be construed or used as an admission or acknowledgment of the
factual or legal allegations of the Complaint, Administtétive Order or this Decree, or of any
~ liability, fault or wrongdoing under any law, rule m_r regulation by JM.

Permits and Approvals

12. Al activities undertaken by JM pursuant to this Consent Decree shall be
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. undertaken in accordance with the requirements of all applicable local, stafe and federal laws,
regulations and permifs,l except that CERCLA § 121(e)(1), 42 U.S.C. § 9621(e)(1), shall apply to
Work performéd qn—site, iﬁcludin‘g excavation énd dredging of sand and other materials from the
Borrow Pit as identified and approximately delineated in Exhibit 3. The United States and the
State have determined that the obligations and procedures authorized under this First Amended »‘
Consent Decree are consistent with the authority of the United States and the State under

| applicable law to establish appropriate remedial measures for the Facility.

13.  JM shall obtaiﬂ all permits or approvals which are necessary to perform work off-
site under federal, state or local laws and shall submit timely applications and requests for any
such permits and approvals.

V. PERFORMANCE OF THE WORK

14.  Under the Original Consent Decreg, JM submitted a Revised (Amended)
A Remediai Work Plan to U.S. EPA and Illinois EPA to implement the work outlined in the
Original Decree. U.S. EPA apﬁroved the Revised (Amended) Remedial Work Plan with fhe |
concurrence of Illinois EPA. Msuant to that Plan, JM has performed the remedial activities
summarized in Subparagraphs (a) fhrough (r) below. Under this First Amended Cc;nsent Decree,
~ JM agrees to perform the activities necessary to maintain the effectiveness of theée remedial
actions, as re(iuired under the O&M Manual. These activities are also descﬁbed in
| Subparagraphs (a) through (r) below. These activities»shall be performed in accordance with the
schedules in the O&M Manual. |

| (@  Waste materials/soil in the inactive waste disposal areas of the Site

(marked on Exhibit 6, and excluding peripheral roads) was graded and covered with a minimum
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of 24 inches of compacted nonfasbestos-cont‘aining soils. Except on sloped surfaces (greater
than 20%), the cover consists of six inches of sand overlain by 15 inches of native clayey soil as
described in the Feasibility Study. On sloped surfaces, the six inch sand layer was replaced with
eight i;lches of clayey soil (making a total of 23 inches of clay) which provides equivalent

_ freeze/thaw protection as the cover for level areas. In either case, three inches of topsoil was
Aplaced over the clayey soil cover, and a vegetation cover has been established. IM has graded -
and covered Waste materials/soil in a certain inactive wa_ste- disposal area of the Facility known
as AreaZ (markéd on Exhibit 6, and excluding peripheral roads) with a minimum six inch
compacted gravel layer overlain by a minimum two inch thick lﬁtuminous pavement cover. JM
shall maintain the Facility covet, which includes the vegetative soil cover, asphalt cover and
-ripfap outlined in Exhibit 6, according to the O & M Manual.

(b)  The asbestos disposal pit was closed in June 1989 and was provided 24
inches of cover as described above, in accordance with the Naﬁonal Emission Standards for
Hazardous Air Pollutants (“NESHAP”’) requirements 1§cated at 40 CF.R. § 61.151. JM shall
| maintain the closed asbestos disposal pit in accordance with the O & M Manual.

(c) The miscellaneous disposal pit was covered with non-asbestos containing
materials and ‘soils and will be closed pursuaﬁt to Paragraph 15 below. The sludge disposal pit
was provided with a vegetaﬁve soil cover in accgrdance with Subparagraph (a) above.

(d) Except as provided in any work plan approved by U.S. EPA with Illinois
EPA concurrence, any asbestos-containing material generated from demolition, reconstruction,
dredging or other activities on site after June 1989 ‘has and shall be disposed of off-site in an

épproved landfill.
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(e) A soil cover monitoring program was developed and shall be hﬁblemented
by JM as set forth in the O & M Manual, to ensure that no asbestos or asbestos-containing
material reaches the surface of the cover and becomes releasable to the air in the future;

® Where feasible, one layer of nominal 12-inch thick riprap was placed on
the interior slopee of the wastewater treatment systend components, including the pumping
lageon, industrial canal, collection basin, catch basin and mixing basins. Four-inch thick
bedding material was used to prevent erosion of soil beneath the riprap. All other exposed
interior slopes were provided with the soil cover as described in Subparagraph (d) above, with
- the exception of areas used for ongoing miscellaneous waste disposal prior to completion of the

remedial action. These areas were covered with 26 inches of clayey soils which shall be
protected against erosion. JM shall maintain the riprap and vegetative soil cover in accordance
with the O & M Manual and Phase II Remedial Work Plans.

(2) | A plan was developed, and JM shall continue to implement the plan to
ensure that no asbestos containing sludge is dredged from the wastewater treatment system in the
future unless specified in a work plan approved by U.S. EPA with Illinois EPA concurrence.
This plan includes (i) the discontinuance of éjstematic dredging activities in the 33-acre settling.
basin, and (ii) a one-time dredging of all waterways leading to the settling basin.to a depth that
exceeds the depth range ef JM’s dredging equipment. The sludge generated as a .resullt of (ii)
above was deposited in the settling basm Any sludge removed from the settling basin in the

~ future shall be tested for asbestos using U.S. EPA approved methods and disposed of in
accordaﬁce with the Resource Conservation and Recovery Act, NESHAP and other applicable

law.
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(h)  The north, west, and §outh_ slopes of the waste disposal area were sloped
with non-asbestos-containing soil to a ratio of two horizontal to one vertical and provided with a
vegetative soil cover as described in Subparagraph (a) above (seé Exhibit 6). M shall maintain
the slopes‘ and iegetative soil cover in accordance with the O & M Manual.

® A minimum of 24 inches of non-asbestos-containing soil was placed on .
top of all dikes and dike roadway on-site. On heavily used dike roadways this 24 inches included 1
a mlmmum 12 inch thick, non—asbestos~conta;ﬁing sand layer overlain by 12 inches compacted
gravel, andb on lightly traveled dike roadways it included a minimum 14 inch thick, non-asbestos-
containing sand layer overlain by 10 inches of compacted gravel. JM shall maintain the soil
covér and gravel surfaces in accordance with the O & M Manual.

1)) A groundwater and surface water deteétion—monitoring system was.
developed and shall be operated and maintained by JM as follows:

¢)) A system of monitoring wells and surface water monitoﬁng
locations has been established, approximately as indicated on Exhibit 7, consistent with the
Reviséd (Amended) Remedial Work-Plan.

(2) - The wells were sampled quarterly for two years for asbestos, leéd,
chromium, arsenic and other organic and inorganic water quality paraxﬁeters which are
Hazardous Substances which can be attributed to waste disposal practicés at the Facility based on
a source list identifying chemicals received and uséd by JM at the Waukegan Plant. This source
list was provided to U.S. EPA and Illinois EPA in the Revised (Amended) Remedial Work Plan |
and indicated materials used in each prbcess or to ﬁroduce each end product as well as material

used for general applications at the Facility;
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(3)  Exceptas described below in Subparagraph (4), JM conducted
| further monitoring every five years for parameters determined by U.S; EPA and Illinois EPA
based oﬁ existing data. Expept as described below in Subparagraph (4), JM shall continue to
coﬂduct further ground water and surface water monitoring every five years for parameters set
- forthinthe O & M Manual at the locations api)roximately. as indicated on Exhibit 7A for at least
30 years after entry of the First Amended Consent Decree.

4) In the event any measured gomdwater quality parameter is

stétistically determined to exceed background (upgradient) levels or the moét stringent state or
federal prqmulgated drinking water standards (i.e., maximum contaminant leveis (“MCLs”) or
equivalent where no MCL has been promulgated), whichever is higher, the continéency plén '
shall be implemented. JM retains the right to seek alternate concentration limits (“ACLs”) in the
event of such exceedances. The level of asbestos in‘ groundwater which shall cause the
contingency plan to go into effect shall be 7.0 rhillién fibers per liter greater than 10 micrometers
in length, or whatever groundwater standard for asbestos is promulgated and is in effect at the
time any periodic review is conducted pursuant to Section 121>(c) of CERCLA, 42U.S.C."
§ 9621(0). The level of arsenic which shall cause t__he contingency plan to go into effect shall Be
50 ug/i ahd the level of antimony which shall cause the conﬁngency plan to go into effect shall
be 6-ug/l or whatever groundwater sta‘ndard for afsenic and antimony is promulgatcd and is in:
éffect at the ﬁme any periodic review 1s conducted pursuant tg Section 121(c) of CERCLA, 42
US.C. §9621(c). |

(5  Inthe event any measured surface water quality parameter is

statistically determined to exceed background levels or the most stringent state or federal
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establishéd surface water standards (i.e., Illinois Water Quality Standards and/or numericél
standards established in the Great Lakés Water Quality Agreement of 1978, or equivalent where
no such standards have been promulgated), whichever is higher, the contingency plaﬁ shall be
implémented as approved by U.S. EPA with Illinois EPA concurrence. JM retains the right to
seek alternate concentration limits (“ACLs”) in the eveht of such exceedances. The level of
asbestos and arsenic in surface water which shall cause the contingency plan to go into effect
shall be 7.0 million fibers (longer than 10 micrometers in length) per liter asbestos and 50 ug/1
for total arsenic or whatever applicable surface water standards for asbestos or arsenic are
-promulgated and are in effect at thé time any periodic review is conducted pursuant to Section
121(c) of CERCLA, 42 U.S.C. § 9621(c), including 35 IL.. Admin. Code 302.504(c).
6) Within 60 days of an exceedance as described in either paragraph

(4) or paragraph (5) above, JM shall subﬁﬂt to U.S. EPA and Illinois EfA for approval, a
contingency plan, which shall require appropriate monitoring and assessment to confirm the
exceedance and identify any causes, evaluation of poteﬁtial femedia] alternatives, and
impleinentation of a remedial alternative consistent with the National Contingency Plan as it may
be amended. JM shall implement the 'contiﬁgency plan as approved by U.S. EPA with Illinois
EPA concurrence.

| (7) This monitoring program shall continue for a minimum of 30 years
after entry of the First Amended Consént Decree and shall be conducted in accordance w1th tﬁe o
O & M Manual. After that time, U.S. EPA dnd the State will evaluate the need for further

monitoring and require appropriate action to be taken by JM;
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(k)  An air monitoring program was developed and operated and shall be
niaintained by IM as follows: |

¢y Duﬁng certain remedial construction activities, air mom'toﬁng as
described in Exhibit 8 wasAconducted;

(2) After completion of remedial construction and establishment of
Vegetation on the cover at the Site, JM conducted air sampling to determine concentrations of |
asbestos, lead and total suspended particulates (“TSP”) in the air using a sufficient number of
monitoring stations to thoroughly characterize background, on-site and downwind air quality.
Sémpling was conducted during the dry season and did not immediately follow a rainfall event,
as approved by U.S. EPA and Illinois EPA technical staffs.

3) Excel;t as described in Subparagraph (4) below, the above
sampling shall be repeated every five years.

(4)  Inthe event concentrations of mqnitoréd substances are
statistically determined to exceed applicable established ambient air quality standards (if any), or
background levels, whichever are higher, then the contingency plan shall be implemented. .

(5)  Within 60 days of an exceedanée as' described in paragraph (4)
above, JM shall submit to U.S. EPA and Illinois EPA a contingen(_:y‘ plzin, which shall reqﬁiré :
Vappropriate monitoring and assessment to conﬁrm the exceedance and identify any causes,
evaluation of potential remedial alternatives, and implementation of a remedial altémative
consistent with the National Contihgency Plan as it may be amended. If an _éxceedance is
~ determined not to be attributable to releases from the Facility, there shall be no further action

relative to such exceedance under this First Amended Conseht Decree. JM shall retain the right
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‘to apply for appropriate variances. JM shall implement the .contingencl:y plan as approved by -
U.S. EPA with Illinois EPA concurrence.

(6) This monitoring program shall continue for a minimum of 15 years
' and shall.be conducted in accordance with the O & M Manual. After that time, U.S. EPA and
the State shall evé]uate the need for further monitoring and require appropriate action to be taken
- byM. |
'(]) Debris from the beach next to the east end of the F acility was periodically

cleaned up and shall continue to be periodically cleaned up in accordance with the Phase II Work

" Plans and O & M Manual.

(m)  The easten site boundary was fenced to limit access.

(n)  Additional warning signs were placed along the Site perimeter.

(o)  The southeast ditch (see Exhibit 6) was closed as described in
Sﬁbparagraph () above. .‘ |

(p) - The active waste disposal areas (miscellaneoﬁs disposal pit, sludge
disposal pit, and wastewater treatment system) were sampled. JM provided vegetative soil cover
over the sludge disposal pit~~in accordance with Subparagraph (a) abdve. JM shall maintain the
-vcgetative soil cover on the sludge disposéil pit in accordance with the O & M Manual. JM shall
maintain Facility surface water at such levels to ensure that no wafer-covered aébestos—containing.
waste materials become éxi)oscd or dry but, except to the extent required by work plané approved
pursuant to Paragraph 15(h), until the wastewater treatment ponds and system are closed
pursuant to Paragraph 15 below. While performing a\ctiﬁties pursuant toa work plan approved

pursuant to Paragraph 15(h), JM shall maintain water levels as therein directed.
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(@) The open area in the northegst corner of the miscellaneous dispdsal pit (see
Exhibit 6) was closed as described in 'Subparagraph (a) above.
9] Peripheral ditches were constructed to collect site run-off and channel it to
the industrial canal. |
15. '. - (@) Phasell Remedi‘al Work Plans are required to provide for implementation
of the remedial activities in the Second ESD. According to the schedules set ‘forth in this |
Paragraph, IM shall submit to U.S. EPA and Illinois EPA the Phase I1 Remedial Work Plans for
U.S. EPA ‘approval with Illinois EPA concurrence according to the procedures in Paragraph
15(h). Thc Phase II Remedial Work Plans shall provide for construction and implementation of
the remedy in the Second ESD and achievement of the performance standards in Pnragraph 15(a)
through (g) of this First Amended ConSent Decree and the Second ESD.
(b) Each of the draft Phase II Remedial Work Plans required pursuant to this
" paragraph belonv, shall"inc‘:ludc, at a minimum, the following elements:
- 30 percent design plan drawings and spectifications
-Site Health and Safety Plan |
-Emergency énd Contingency Plan

-Quality Assurance Project Plan and Sampling and Analys1s Plan for all
sampling activities

-Monitoring Plan - including Air Moniton'ng Program
-Equipment and Personnel Decontamination Procedures
-Methodology and schedule for the Opération and Maintenance activities

necessary to maintain the effectiveness of the remedial activities required
in this paragraph
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- Schedule for éompletion of the remediai activities in this paragraph
| Eaéh of the final Phase II Remedial Work_Plans shall include thelsarne elements as the
correéponding draft Phase I Remedial Work Plan, with the exception that the design plan
-drawings and specification shgll be at the 95 percent complete level.
| (¢) M shall close the miscellaneous disposal pit and the portion of the

‘collection basin where waéte materjals were deposited as depicted in Exhibit 9, ‘in accordance
with 35 Tll. Admin. Code Part 814, or an adjusted standard of 35 Ill. Admin. Code Part 814 as
determined by the Illinois Pollution Control Board pursuant to 415 ILCS 5/28.1, and any
applicable Order of the Circuit Court in Lake County in Case No. 01CH857. JM shall submit a
draft Part 814 Work Plan, including any adjusted standards petition, to U.S. EPA and Illinois
EPA on or before July 11, 2003. Within 30 days of JM’s receipt of U.S. EPA and Illinois 'lEPA’s
‘ commqnts on the‘ draft Part 814 Work Plan, including any adjusted standards petition, JM shall
either file a pctiﬁon with the Illinois Pollution Control Board for an adjusted standard to 35 Ill.

Admin Code 814 for the closure of the miscellaneous disposal pit or submit a draft Phase II
Work };lan -pro’v‘idi'ng for final closure of the miscellaneous dispbsal pit in accordénce with 35 111
Adm. Code Part 814 to U.S. EPA and Iilinois EPA for appfoval. In the event that JM submits an
adjusted standards.petition to the Pollution Control Board, JM shall submit a draft Phase II
: Remedial Work Plan to U.S. EPA and Illinois EPA within 60 days after the Illinois Pollution
Control Board’s‘ﬁna'l- decision TOn M’s adjusted standards petition, which shall proyide for
clbsure' of the nﬁscellaneous dispoéal pit and the portion of the éollection basm where waste
materials were deposited in compliance with 35 Ill. Admin. Cod¢ Part 814 or an adjusted

“standard as determined by the Hlinois Pollution Control Board. Upon written notification by
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Us. EPA? or entry of this First Amended Consent Decree, whichever is later, JM shall
ilnplemeht the Final Phase I Remedial Work Plan for the miscellaneous disposal pit as approved
or modified pursuant to the procedures in Paragraph 15(h) aécor&ing to the schedule in the Final
Phase II Remedial Work Plan. | | |
) (d) By September 30, 2003,.JM shall submit a draft Phase I Remediél Work -

Plan for the waste treatment ponds to U.S. EPA and Hlinois EPA, which shall provide for
implemehtation_of the following remedial activities:-

(1)  JM shall close the wastewater treatment ponds, which include, but
is not limited to, the péper Vmill ditch, cat_;:h basin, mixing bésin, and the settling basin.

(2) M closure activities shall include: (i) stopping the pumping of
storm Water»runéff into the wastewater treatment ponds and system; and (11) placing and
_ ﬁmintaim'ng a .\;egetated soil cover over the closed wastewélter treatment pdnds and system. The
vegetated.soil cover shall consist of a minimum of 24 inches of cdmpacted non-asbestos-
containing soils with the following minimum composition: six inches of sand overlain by 15~
inches of native clayey soil, thrgé iﬁches of topsoil and a vegetation cover. The six-inch sand
layer may be replaced with eight inches of clayey soil (making a total of 23 inches of clay). In
-the draft Phase Il Work Plan, JM may submit a petition to U.S. EPA and Illinois EPA in support
of an aiternatiVe cover over the settling basin instead of the ;regetated soil cover. JM’s petition
sﬁall demonstrate thatlsuch alternative cover is as protective of human health and the
environment as the vegetated séil cover. U.S. EPA, with the concurrence of Illinois EPA, shall
determine in its unreviewable discretion whether to approve the use of an alternative cover. JM

shall place and maintain the alternative cover over the settling basin if approved by U.S. EPA
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with Illinois EPA concurrence in the Final Phase Il Work Plan.
(3) . During wastewater treatment system closure activities, JM shall
" conduct surface water mohiton'ng for surface water quality parameters, including but not limite(‘f
to asbe;tos, antimony and arsenic, at the locations set forth in Exhibit 7A in accordance with the
Final Phase 1T Work Plan. JM shall not exceed asbestos levels of 7.0 million fibers per liter
greater than 10 micrometers in lgngth, arsenic levels'of 50 ug/l ér antimony levels of 6 ug/1 at the
“sampling points in Exhibit 7A. If M exceeds these levels during the implementation of
wasteWater ﬁeatment system closure activities, JM shall implement the contingency plan set
forth .in the Final Phase II Remcdial Work Plan. After certification of construction of the
vegetated soil cover in Paragraph 15(d)(2), TM shall continue to conduct the surface water
monitoring and implgment ‘the cbntingenc_y plan requirements set fo:rth in Pgragraph
14G)(3),(5)(6) and (7).
4) Upon notiﬁcation by U.S. EPA, or entry of this First Amended
Consent Decree, whichever 1s later, JM shall implement the Final Phase Il Remedial Work Plan
for the waste treatment ponds énd Systém as approved or modified pursuant to Paragraph 15(h)
according to the schedule in the Final Phaée II Remedial Work Plan - _
(¢) . Within 150 days of notification by U.S. EPA of the completion of the
drainage of the settling basin, JM shall submit a draft Phase II Remedial Work Plan for the
collection basin, indﬁstn'al canal and pumping lagoon to U.S. EPA and Illinois EPA, which shall |
provide for implementation of the following remedial activities:
(1)  IM sampled the sediments in the water filled portion of tﬁe

7’

collection basin, industrial canal, and the pumping lagoon for asbestos and found levels of
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asbestos exceeding 1%. JM shall implement the following actions: (i) cap or remove the
asbestos-containing sediments of these waterways in compliance with federai and state laws; (ii)
| ensure that the soil cover on the side sloces of the industrial canal, pumping lagoon and borrow
 pit remain protected frcm erosion; (iii) implemcnt a program to pick up visible debris in these
watcﬁayc; and (iv). keep the outlet pipe from the industrial canal fo Lake Michigan open and
free of debris, except as provided by a contingency plan approved by U.S. EPA witﬁ Ilinois EPA
. concurrence. |
: (2)  During implementation of the remedial activitiés in Paragraph

15(e)(1)(i), M shall conduct surface water monitoring for surface water quaﬁty parameters,
includf’ng but not limited to asbestos, antimony and arsenic in accordance with the F inal Phase II
Remedial Work Plan. JM shall not exceed asbestos levels of 7.0 million fibers per liter greater
than 10 micrometers in length, arsenic levels of 50 ug/1 cr antimony levels of 6 ug/l at the
locations identiﬁed in the Phase I. Work Plan, including the Industrial Canal pipe connection to
Lake Michigan and the northern boundary of the Facility including the Illinois Nature Preserve.
If JM exceeds these levels during implementation of the remedial activities in Paragraph
15(e)(1)(i), JM shall implement the ccntingency plan set forthv in the Final Phase IT Remedial
Work Plan. After certiﬁcatio_n of construction of the remedial activities in Paragraph 15(e)(1)(i),
m shall continue to conduct the surface water monitoring and implement the contingency blan
requirements set forth in Paragraph 14(j)(3), (5) (6) and (7). JM shall implement any addmonal
surface water momtonng required by U. S EPA with the concurrence of Illinois EPA subject to
dispute resolution procedures of Section X1I.

(3)  JM shall implement the Final Phase II Remedial Work Plan for the
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collection basin, industrial canal and pumping lagoon as approved or modified pursuant to
Paragraph 15(h) according ro the schedule in the Final Phase II Remedial Work Plan.
® M shall provide for operation and maintenance‘ of the_closerl

miscellaneous disposal pit, collectjon basin, wastewater treatment ponds, the industrial canal,

pumping lagoon and borrow pit for a mirlimurn of 30 years after completion of the construction.

After 30 years, U.S. EPA and the State shall evaluate the need for further 6peration and
‘ maintenance and JM shall implement any action required by U.S. EPA subject to -the dispute |
resolution procedures of Section XII;

(2 If any new areas of asbestos-containing waste material are discovered

within the Facility after the lodging of this First Amended Consent Decree, JM shall notify U.S.
EPA and Illinois EPA within 24 hours of the discovéry. Within 60 days of discoxrery, JM shall
submit a Phase II work plan to U.S. EPA and Illinois EPA to remediate these areas. The
additional Phase IT Work Plan shall require: 1) -thé complete removarl of asbestos-containing
waste materials and backfill with clean material; 2) grading and covering asbestos-containing
waste materials with a vegetated soil cover as deﬁneri in Paragraph 4(x) and the imposition of
land use restrictions as specified in ‘Paragraph 23 and Paragraph 26; or 3) grading and covering_
asbestos-containing materials with an cover that is as protective of humarl health and thé |
environment as the vegetated soil cover as defrned in Paragraph 4(x) grld the imposition of land
use restrictions as specified in Paragraph 23 and Paragraph 26. JM shall implement the Phase II |
Work Plan as approved or modified pursuant to Paragraph 15(h) according to the schedule

therein.

(h) - Approval of Plans and cher Submissions: Within 30 days of receipt of
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the Draft Phase I Remedial Work Plan or other draft plan, draft report or draft item, the Illinois
EPA shall review and provide its comments on the item to U.S. EPA. Withjn 14 days of receipt
of U.S. EPA’s comments on the Draft Phase II Remedial Work Plan or other draft item, VIllihois
EPA shall concur on US.EPA’s connnents or forfeit said right. U.S. EPA, after review of each
draft Phase II Remedial Work Plan (30% design plan drawings and specifications), other dlraﬂ'
ﬁlan, draft report or draft item required to be submitted pursuant to this First Amend_ed Consent
Decree and concurrence by Tilinois EPA, will notify JM in writing of any conditional approval,
approval, approval with modifications or disapproval of the Draft Phase Il Remedial Work Plan,
draft plan, draft repert or draft i'teni. Upon notification ofU.S. EPA, M shall make all required
modiﬁcatiqns in the Draft Phase II Remedial Work Plan, draft plan, draft report or draft item and
submit a Final Phase II Remedial Work Plan (95% design plan drawings and speciﬁcations),
final plan, final report or final item to U.S. EPA and Illinois EPA within 30 days of receip,t of
» U.S. EPA notice, subject to the dispute resolution provisions of Section XII of this First
Amended Consent Decree with respect to the modifications or COIldlthIlS made by U.S. EPA.
Within 14 days of receipt of a Final Phase II Remedial Work Plan (95% design plan drawmgs
and specifications), other final plan, final report or final item, the Illinois EPA shall provide its
eomments on the final item to U.S. EPA. Within 14 days of receipt of U.S. EPA’s comments on
the Final Phase Il Remedial Work Plan or other final item, Illinois EPA shall concur on U.S.
EPA’s comments or forfeit said right. U.S. EPA, after review of each Final Phase II Remedial
VWork Plan (95% design plan drawings and speciﬁcatiens), other final plan, final report or final

~item requifed to be submitted pursuant to this Consent Decree and concurrence by Illinois EPA,

will notify JM in writing of any conditional approval, approval, approval with modifications or
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disapproval of the Final Phase II Remedial Work Plan, final plan, final report or final iteni.
Upon receipt of written abproval, approval upon conditions, or approval with modification by‘
‘UTS. EPA on any Final Phase i Remedial Work Plan, final plan, final feport, or other final item,
or entry of this First Amended Consent Decree, whichever ié later, JM shall immediately proceed
to take any aqtion required by the Final Phase II Remedial Work flan, final plan, ﬁnalv report, or
other final item, as approved or modified by U.S. EPA in accordance with the schedules
‘ approved therein, subject only to JM’s right to invoke thé dispute resolution procedures set forth
in Section XII (Dispute Resolution) with respect to the modifications or éondiﬁons made by U.S..
EPA. All approved Final Phase IT Remedial Action Work Plansv, approved final plans, approved
final reports, and other approved items required to be submitted under thlS First Amended |
Consent Decree, shall be incorporated into and be enforceable under this first Amended Consent -
Decree.

16. All instructions by the U.S. EPA On-Scene Coordinator or Remedial Project - ‘
Manager in connection with the work to be performed at the Facility which are consistent with
the terms of this First Amended Consent Decree and with tﬁe National Contingency Plan, 40
C.F.R. Part 300, shall, whenever feasible, be pr;wided in writing and be binding upon .TM, ,
subject tp the dispute res§lu’tion provistons of _Séction XII. |

VL. U.S. EPA PERIODIC REVIEW

17. In 1992, M completed the remedial activities in the Original Consent Decree,
except for those areas identified in the First Explanation of Significant Differences. Pursuant to
Section 121(c) of CERCLA, 42 U.S.C. § 9621(c), U.S. EPA conducted a review of the remedial

activities conducted under the Original Consent Decree in 1997 and the Illinois EPA was
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provided with an opportunity for review and comment. U.S. EPA is currently conducting a
periodic review of the remedial activities conducted under the Original Consent Depre_e, which
commenced in 2002, and will provide the Illihois EPA with an oppoﬁmﬁty for review ax.ld-
coﬁlment on the five year reviéw.

18.  Pursuant to Sectioﬁ 121(c) of CERCLA, 42 U.S.C. § 9621(c), U.S. EPA shall
review the Remediél Action/Work at least every five years after the 2002 review, to assure that
human health and the environment are b—eing protected by the Remedial Action/Work being
implemented. Pursuant to the O & M Plan and as requested by U.S. EPA, JM shall conduct
studies and investigations within the Facility boundaries, in order to permit U.S. EPA to conduct
reviews of the Remedial Action/Work under Sectioﬁ 121(c) of CERCLA. If US. EPA,H
. determines that the Remedial Actién/W ork is not protective of human health and the

environment, U.S. EPA may select further response actions within the Facility boundaries in
accordance with the requirements of CERCLA and the NCP. JM and Illinois EPA shall be
giiren thc; opportunity to comment upon any such further response actions within the Facility
“boundaries proposed by U.S. EPA as a result of Vthe review conducted pursuant to Section 121(c)
of CERCLA and to submit written comments for the record. If U.S. EPA selects further
response actions within fhe Facility boundaries, JM shall undertake sﬁch further response actions
to the extent that the reopener conditions in _Ifaragraph 60(a) or Paragraph 60(b) are satisfied. JM
' may invoke the procedures set fqrth in Section XTI (Disputc? Resolution) to dispute (1) U.S.
"EPA’s déterminatiori that the reopener cénditions of Paragraph 60(a) or Paragraph Y6O(b.) of
Secﬁbn‘XV I are satisﬁed, (2) U.S. EPA’s determination that the Remedial Action is not -

protective of human health and the environment, or (3) U.S. EPA’s selection of further response
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actions within the Facility boundaries. Disputes pertaining to whether the Remedial Action is
protective or to U.S. EPA’s selection of further response actions within the Facility boundaﬁes
sheill be resolved pursuant to Paragraphs 43(c) and 44(c) with review on the administrative
record. If JM is required to perform the further response actions within the Facility boundaries,
JM shall submit a plan for such work to U.S. EPA for approval in accordance with the

procedures set forth in Paragraph15(h) and shall implement the plan api&roved by US. EPA in
accordance with the provisions of this First Amended Consent Decree. U.S. EPA may select and

reQuire ixhplementation of any response action for ahy area outside the Facility boundaries and
such decisions are not subject to this Consent Decree, including Section XII (Dispute
Resolution).

VII. QUALITY ASSURANCE, SAMPLING AND DATA ANALYSIS

19. M shall use quality assurance, quality control, and chain of cﬁstody procedures
for all data gathered under this First Amended Consent Decree in accordance with U.S. EPA’s
“EPA Requirements for Quality Assurance Project Plans (QA/RS)” (EPA/240/B-01/003, March -
2001) “Guidance for Quality Assurance Project Plans (QA/G-5)" (EPA/6O0/R-98/018, February
1998), and subsequent amendments to such guidelines upon notification by U.S. EPA fo JM of
such amendment. Sampling data gen'eratéd consistent with the Quality Assurance Project Plan-
(“QAPP”) shall be admissible, without obj eétiOn, in any proceeding undgf this Decree. JM shall
ensure that U.S. EPA and State personnel and their‘authorized representatives are allowed ac;:ess
at reasonable times to all labofatoﬁes' utilized by JMm implementing this First Amended - |
Consenf Decree. JM shall only use laboratoriés that have a documented Quality;System which

complies with ANS/ASQC E4-1994, “Specifications and Guidelines for Quality Systems for
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Envir'on-k mental Data Collection and Environmental Technology Programs,” (American National
Standard, January 5, 1995), and “EPA Requirements for Quality Managerﬁent Plans (QA/R-2),”
(EPA/240/B-01/002, March 2001) or equivalent documentation as determined by U.S. EPA.
U.S.EPA may consider laboratories accredited under the National Environmental LéBoratory
Accreditation Program (NELAP) as meeting the Quality System requirements.

20. JM shall make available to U.S. EPA and Illinois EPA the results of all sampling,
tesfs and other data it generates during implementation of this First Amended Consent Decree.
JM shall submit these resﬁlts in the monthly progress reports described in Section IX he;eof.
Upon request by U.S. EPA, JM shall submit the required data or report in electronic format
according to U.S. EPA Region 5's electronic format.

21. Upon request, each of the Parties shall allow split or duplicate samples to be
taken of any samples tai(en by the other Parties during implementation of ﬂﬁs First Amended
Consent Decree. JM shall notify U.S. EPA and Illinois EPA not less than 14 days in advance of
any sample collection or arelate'd activity. JM shall have the right to observe activitiesAof U.S.
EPA and State of Illinois employéeS, contractors and consultants on the Facility.

VII. FACILITY ACCESS AND INSTITUTIONAL CONTROLS,

22.  Access to Property W‘ithin the Facility owned by JM. JM shall provide access to
the portion of the Faci}ity owned by JM to U.S. EPA and State employees, contractors, agents,
and consultants at all reaéonable times, and shall permit such persons té be presenf and move
ﬁ'eely abqut the area for the purpose of conducting any activity relating to this First Amended
Consent Decree, including, but not limited to, monitoring the Work, taking samples, verifying

any data or information submitted to U.S. EPA or the State, conducting investigations, obtaining



34

- samples, assessing the need for, planning, or implementing additional fesponse actions at or near
the Facility, assessing JM’s compliance and determining whether the Site is being used in a
mﬁnner that is prohibited or restricted under this First Amended Consenf Decree. In the event
the U.S. EPA or Illinois EPA or their contractors, agents or consultanfs expect to conduct a
sampling event on-site, they shall provide JM reasonable advance notice. U.S. EPA gnd ﬁlinois
EPA and their contra&ors, agents or consultants shall present appropriate credentials upon -

- request.

23. Non-Interference With Remedy. As of the date of lodging pf thisv First Ameﬁded
Consent Decree; M agrees that it will not use the Facility, or any other property, in any manner
that would interfere with or adversely affect the implementation, integrity or protectiveness of |
the Remedial Action without the prior approifal of U.S. EPA, with Illinois EPA concurrence.
Suéh restrictions include, but are not limited to the following:

(a) Disturbance of Cover. Except as necessitated by compliance with the

O & M Manual or other work plan approved or modified by U.S. EPA with Illinois EPA
concurrence and except as provided in Subparagraph (g) _below, .no action éhall be taken to
excavate, drill or intrude into, penetrate or otherwise disturb the Facility covér designated in
Exhibit 10, which includes the vegetated soil cover, asphalt cover and .riprap, or the soils below

such vegetated soil cover or asphalt cover or riprap.

(b)  Maintenance of Water Levels. The Facility surface water shall be
maintained at such levels to ensure that no water-covered asbestos-containing waste materials
become exposed or dry out until closure of the wastewater ponds and system pursuant to

Paragraph 15 above, except as authorized by an approved work plan pursuant to Paragraph 15(h).
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(©) Interference with Remedy. There shall be no interference with the

,constfuction, operation, maintenance, monitbring, efficacy or physical integritly of any

.component, structure, oi' iﬁlprovement resulting from or relating to the remedial action for the
Facility. No action shall be taken which would cause Waste Materials thét have been covered to'
become exposed except as authorized by a work plan approved by U.S. EPA with Illinois EPA

concurrence.

(d)‘ Operation and Maintenanc¢ Program. To ensure the long-term integrity of
the vegetated soil cover, asphalt covers ahd rfprép and to minimize exposure of Waste Materials
at the Facility, JM shall meét the requirements in the O'& M Manual for the Facility, as well as
all subsequent ax’nendments, modiﬁcations or revisiOns. to the O & M Manual approved pursuant'
to Paragraph 15(h). IM shall meet the requirements in the amendme‘nt to the O & M Manual for
'operati'on and maintenance of the closed wastewater ponds and treatrﬁent system.

(¢)  Land Uses. The Facility shall not be used for any of the following
purposes:

(i) Residential, including any dwelling units and rooming units,
mobile home or factory built housing, camping facilities, hotéls, or
other unit constructed or installed for occupé.ncy on a 24-hour
basis; |

_ @) - Ahospital f01-' humans;

Gii) A public or private schoél_;

(iv) A day care center for children;
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(v)  Any purpose involving occupancy on a 24-hour basis;
(vi)  Any use that would disturb or penetrate the Facility cover as set
forth in (a) above or interfere w1th the remedy as set fofth in (d)
above (é. g. construction of buildings).
No change shall be made to the land use restrictions in this Subparagraph, except pursuant to
Subparagraph (g) below, and except with the consent of any other federél, state or local
governmentél agencies having jurisdiction over the proposed activities, and subject to applicable
statutes, ordinahces‘, rules and regulations in effect at such time. |

® Ground Water Uses. No activities shall be conducted on the Facility

depicted in Exhibit 3 or on adjacent property owngd by Johns Manville that is enrolled in the
State of Illinois Site Remediation Program and is depicted in Exhibit 5 (“SRP Property”) that
-extract, consume, or otherwise use any groundwater from the property, nor shall any well be
constructed on the Facility or the SRP Property for pufpoSes other than ground water monitoring,

unless approved in a work plan pursuant to Paragraph 15 (h).

(g) Modiﬁcation of Restrictions. U.S. EPA, w1th the concurrence of Illinois
- EPA, may modify or terminate the above restrictions in whole or n pén, in writing, as authorized
bylaw. If reqﬁested by the U.S. EPA, with the concurrence of Illinois EPA, such wntlng will
be executed by JM in recordable form and recorded with the Recorder of Deeds, Lake County,
Tllinois. IM may modify or terminate the above restrictions in whole or in part, in writing, with
the prior written approval of U.S. EPA, with ﬂle concurrence of Illinois EPA. JM may seek to
modify or terminate, in wﬁole or in part, the restrictions by submitting to b‘oth»U.S. EPA and the

Illinois EPA, for apprdval, a written application that identifies each such restriction to be
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terminated or modiﬁed,.describes the terms of each proposed modification and includes pfoposed '
~ revision(s) to the Notice described in Paragraph 25 and proposed revfsion(s) to the eﬂvironmental
easement and restrictive covenants described in Paragraph 26. Each applicétion for termination
or modification of any restriction shall include a demonstration that the requestéd terminétion or
modification will not interfere with, impair or reduce: (i) the effectiveness of any remedial
measures undertaken pursuant to this First Amended Consent Decree; (i1) the long term
profectiveness of the Remedial Acfion; or (ii1) protection of human health and the environment.
If U.S. EPA, with the concurrence of Illinois EPA, makes a determination tilat an application
satisfies the requirements of this paragraph, including the eriteria specified in (i) through (ii1),
above, U.S. EPA will notify JM in writing. If U.S. EPA does not respond in writing to a request
to change land use within 90 days of its receipt of that request, unless JM agrees to extend this
period beyond 90 days, U.S. EPA may be deemed to have denied the request and JM may send a
notice of dispute pursuant to Paragraph 42 of Section XII of the First Amended Consent Decree.
If a modification to or terrﬁination of a land or groundwater restriction is approved by U.S. EPA,
with the cdncmeﬁce of Illinois EPA, JM shall record the revised Notice and the revised
enviror\lmental easement and restrictive covenants as approved by U.S. EPA, with the
concurrence of Illinois EPA; with‘ the Recorder of Deeds, Lake County, Illinois.

(h)- Impact on State’s Authorities as to Nature Preserve. Nothing in the First

Amended Consent Decrce"is in any way meant, or shall be interpreted to affect, any Iegal'
authorities the State of Illinois may have regarding the nature preserve to the north of the
Facility.

24.  Notice: With respect to any property owned or controlled by JM that is located

—
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within the Facility, within 30 days after the entry of this First Amonded Consent Decree, M

shall file the Notice set forth in Exhibit 11 with the Recorder of Deeds, Lake County, State of

Ilinois. This Notice provides all successors-in-title with notice that the property is part of an

NPL Site that was used for t:he disposal of asbestos-containing waste material, that U.S. EPA

selected a remedy for the NPL 'Site and that JM entered into'a Consent Decree and a First

Amended Consent Decree in the case of United States and State of Illinois v Manville Sales

" Corporation, Civil Action No. 88C 630 (N.D. Ill) requiring implementation of the remedy as
well as land and water use réstriotions to maintain the integrity and protectiveness of the remedy.
JM shall provide U.S. EPA and the State witha certified copy of the recordect Notice within 10
days of recor(iing such Notice. With respect to IM’s fonneP manufacturing facility dopicted in
Exhibit 5, which is enrolled in tne State of Hllinois Site Remediation Program, within 30 days ‘
after the entry of this First Amended Consent Decree, JM shall file the Notice set forth in
Exh1b1t 12 with the Recorder of Deeds, Lake County, State of Illinois, which provides all -
successors-in-title with notice that the SRP property is subject to groundwater restrictions and
that Site!Y, Site Z and the western parking lot portions of the SRP property are also subject to
celtain.land use restrictions. JM shall provide U.S. EPA and the State with certified copies of the
recorded Notices within 10 days of recording such Notices.’

25 .‘ At least 45 days prior to the conveyance of any interest in property 1ocated within

- the Facility including, but not limited to, fee interests, leasehold interests, and mortgage interests,
JM shall give the grantee (i) written notioe of this First Amended Consent Decree; and (i) a
copy of the proposed Deed with Reservation of Environmental Easement and Declaration of

Restrictive Covenants referenced in the following paragraphs that will reserve a right of access
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and the right to enforce restrictions on the~ian(i/interest to be conveyed. In the event of any such
conyeyance, IM's ébligations under this First Amended Consent Decree, including, but not
limitgd to, its oﬁligatiOn to provide or secure access and institutional controlé, as well as to abide
by such institutional controls pursuant to this Sec’tioﬁ, shall continue to be met by JM unless
otherwise agreed to by thé United States and State of Illinois in writing. In no event shall the
conveyance release or otherwise affect thé liability of JM to comply with all provisions of this
First Amended Consent Decree. If the United States and ihe State of Illinois approve in writing,
the grahtee, as m’s éontractor, may perform some or all of the Work under this First Amended

Consent Decree.

26.  Conveyance of Property within the Facility owned by JM - Reservation of

Environmental Easement and Declaration of Restrictive Covenants

(a) If IM c,o'nveysvany interest in the property delineated in Exhibit 10, or any
- portion thereof ownéd by JM, JM shall reserve an environmental easement and restrictive
covenants, running with the land in the conveyahce instrqment that (i) reserves the right bf access
for the purpose of conducting any activity related to this First Amended Consent Decree, and (ii)
reserves the right to enforce the land/water use restrictions listed in Paragraph 23. JM shall
reserve the access righi and the right tg enforce the iand/water use restn'cﬁons for (1) JM, (ii) the
United States, on behalf of U.S. EPA, and its representatives, asa third party beneficiary, and ‘
(iii) the State of Illinois, oﬂ behalf of Illinois EPA, and its representatives, as a third party
beneficiary. |

- (b)  Atleast 45 days prior to such conveyance, JM shall:

1) give written notice to U.S. EPA and the State of the proposed
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conveyance, including the name and address of the grantee, an& thé date on which notice of the
First Amended Consent Decree and a copy'of the draft ]jeed With Reservation of Environmentél
Easement and Declaration of Restrictive Covenants was provided to the grantee.

2) submit to U.S. EPA and the State fér review and approval with
respect to such conveyance:

1) a draft Deed With Reservatiqn of Environmental Easement
and Declaration of Restrictive Covenants {“Deed”) tﬁat reserves the environmental
easement/restrictive covenants, in substantlially the form attached hereto as Exhibit 13, prepared
in contemplation of the propoéed conveyance (the draft model deed attached as Exhibit 10 is for.
a fee conveyance, but if the estate being conveyed i‘sA something other than a fee, such as a legse,
easement or mortgage, the instrument should be modified accordingly) that is in recordable form
and is enforceable under the laws of the State of Illinois; and

(i)  acurrent title insurance commitment or some other
evidence of title acceptable to U.S. EPA and the State, which shows title to the land described in
the Deed to be free and cl¢ar of allv prior liens and encumbrances (except when those lfens or
encumbrances are approved by U.S. EPA and the State or when, deépite best efforts, M is
unable to obtain release or subordination of such prior liens or encumbrances).

| (c)  After U.S. EPA and the Illinois EPA, approve and accept the draft Deed
(or other instrument of conveyance, including any lease) and the title evidence, JM may convey
the interest in property pl;rsuant to the approved Deed (or other h;strhment of convéyance),
provided a title update determines that nothing has occurred betweeﬁ the éffecﬁve dat_e of the

commitment and the date of recofding to affect the title adversely. JM shall record such Deed
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- (or other instrument of conveyance) with the Recorder of Deeds~ of Lake County, State of
Illinoié. Within 30'day-s of recording the Deed (or other iﬁstrument of conveyance), M shall
provide U.S. EPA and the Illinois EPA with a final title insurance policy, or other final evicienée :
of title acceptable to U.S. EPA and the Illinois EPA, and a certified copy of the original Deed (or

instrument of conveyance) showing the clerk's recording stamps.

27. SRP Property Owned by JM - Reservation of Environmental Easement and

Declération of Restrictive Covenants

(a) If JM conveys any interest in the SRP Property, or any portion thereof
owned by JM, JM shall reserve an environmental easeﬁlent and a restrictive covenant running'
with the land in the conveyance instrument that (i) reserves the right of access for the purpose of
| determining compliance with this First Amended Consent Decree and for conducting periodic
* reviews of the protectiveness of the Remedial Action, and (ii) reserves the right to enforce the
gfoundwater_ use restrictions listed in Parégrapﬁ 23(f). JM shall reserve the access right and the
right to enforce the groundwater use restrictions for (i) JM, (ii) the United States, on behalf of
U.S.EPA, and its representatives,.as a third party beneficiary, and (iii) the Statg of Illinpis, on
behalf of Illinois EPA, and its representatives, as a third party beneficiary. In addition, if M
conveys any interest in Site Y, Site Z or the western parking lot portion of the SRP Property as
identified in Exhibit 5, JM shall reserve an environmental easement and restrictive covenants
running with the land in ihe conveya'hce' instrument that (i) reserves the right to enforce land use
restrictions w1th respect to interference with the asphalt cover on those pafcelé. JM shall reserve

the access right and the right to enforce the land/water use restrictions for (i) JM, (ii) the United

States, on behalf of U.S. EPA, and its representatives, as a third party beneficiary, and (iii) the
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State of Illinots, on behalf of Illinois EPA, and ifs representatives, as a third party béneﬁciary.
(b) At least 45 days prior to such conveyaﬂce, JM shall:

(1)  give written notice to U.S. EPA and the State of the proposed
conveyance, including the name and address of the grantee, and the date on which notice of the
First Amended Consent Decree, access easement, and a copy of th¢ draft Deed With Reservation
of Environmental Egsement and Declaration of Restrictive Covenants was given to the grantee.

2) submit to U.S. EPA and the State for review and approval with
respect to such conveyance: |

) a draft Deed With Reservation of Environmental Easemént
and Declaration of Restrictive Covenants (“Deed”) that reserves the environmental easement and
restrictive covenants, in substantially the form attached hereto as Exhibit 14, prepared in
contemplation of fh’e proposed conveyance (the draft Deed attached as Exhibit 14 is fof a fee
con\;eyaﬁce,-but if the estate being conveyed is gomething other than a fee, such as a lease'?
easement or mortgage, the instrument should be modified accordingly) that is in recordable form
and that is enforceable under the laws of the State of Illinois; and |

(i)  acurrent ﬁtle insurance commitment or éome other
evidence of title acceptable to U.S. EPA and the State, which shows title to the land described in'
the Deed to be free and clear of all prior liens and encumbrances (except when those liens or
encumbrances are approved by U.S. EPA and the State or when, desﬁite best efforts, JMIS
unable to obtain release or subordination of such prior liens or encumbrances).

(3) After U.S. EPA’s and the State’s approval and acceptance of the

draft Deed (or other instrument of conveyance, including a lease) and the title evidence, JM may
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convey the interest in property pursuant to the approved Deed (or other instrument of
conveyance), provided a title update determines that nothing has occurred between the etfecti\}e
date of the commitment and‘thé date of recording to affect the titlc adversely. JM shall record
such beed (or other instrument of ¢onv'eyance) with the Recorder of Deeds of Lake County,
State of Illinois. Within 30 days of recording the Deed (or other instrument of conveyance), JM |
shall provide U.S. EPA and the Illinois EPA with a final title insurance policy, or other final
| evidence of title acceptable to U.S. EPA and the Tlinois EPA, and a certified copy of the original
Deed (or instrument of conveyance) showing the clerk's recording stamps.

(c) M agrees to conduct operation and maintenance of-the asphalt cap on Site Y,
Site Z and the western parking lot of tﬁe SRP Property as identiﬁéd and appfoximately depicted
in Exhibit 5 in accordance with the O & M Plan. Pursuant to Paragraph 23(g), JM may petition
U.S. EPA and the State for termination of the land use restrictions on Site Y, Site Z and the ,
western parking lot of the SRP Property if JM imposes land use restrictions on Site Y, Site Z and
the western parking lot as part of any environmentai land use control and/or no further action

letter recorded as part of the SRP program.

28. Access/Agreements/Easement_Bv Other Persons. For any property where accéss=
is needed to implement this First Amended Consent Décree,' and such property is owned or
controlled by persons other than JM, JM shall use best efforts to secure frém such persons, an
agreement to provide access thereto for TM, its ageﬂts and contractors, as well as for the United
States on behalf of U.S. EPA, and the State, as Wéll as their representatives (including
contractors), for the purpose of conducting any activity related tQ this First Amended Consent

Decree including, but not limited to, those activities listed in Paragraph 22 of this First.Amended
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Consent Decree within 30 days of the date such access is determined to be necessary.

| 29.  For purposes of this‘ Section, “best efforts” includes paying reasonable sums of
money in consideration of access. If JM is unable to obtain the access agreement(s) required
* under Paragraph 28, JM shall promptly notify the United States in writing, and shall include in .
* that notification a summary of the steps ‘.(;ncluding rcqﬁests, offers and responses thergtoj that ]IM
has taken in attempting to comply with this Secfion, The United States may in its unreviewable
discretion and as it deems appropriate, assist JM in obtaining such access. JM shali re’imbursey
the United States in accordance with the procedures in Section XIV (Reimbursement of
Response Cosfs), for all costs incurred by the United States in obtaining such access, including,
but not limited to the cost of attorney time and the amount of monetary conéideration paid.

30.  IfU.S. EPA or lllinois EPA determine that additional land/water restrictions in
the form of state or local laws, regulations, ordin@ces or other governmental controls are needed
to implement the Remedial Action; ensure its integrity and protec-tiveness,‘ or ensure non-
interference with it, JM shall cooperate with U.S. EPA’s and the Illinois EPA’s efforts to secure
such controls.

31. JM shall amend the O & M Manual to include an annual inspection of the
institutional controls at the Facility and the submittal of an annual written certification to U.S.
EPA and the State that the vegetative soil cover, riprap, asphalt and environmental |
easemenﬂrestﬂctive covenants set forth in this Section reméin in place and are effective. M -ﬁas
the reéponsibility to monitor, maiﬁta.in and enforqe the land use restrictibns in Paiagraphs‘ 26,27

and 28 and Exhibits 13 and 14,
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IX. REPORTING REQUIREMENTS

32.  JM shall provide to U.S. EPA and Illinois EPA written monthly progl'ess reborts |
which: (a) describe the actions which have been taken toward achieving eqmpliénce with this
 First Amended ConSent Decree dnring the preﬁous month, as well as such actions; sample
collection, data and plans which are scheduled for the next month; (b) inciude all results of
sampling and tests and all ether data received by JM during the previous month; (c) include all
plans and procedures completed under the O&M Plan and the Phase Il Remedial Work Plans
during the prelvious month; and (d) include a statement of the escrow account balances and other
financial assurances required by Section IV. These progress reports are to be submitted to US
EPA and Illinois EPA by the tenth day of every month following the effective date of this First
Amended Consent Decree. Upon requeet of U.S. EPA, JM shall submit data or reports |
electronically to U.S. EPA éccording to U.S. EPA formatting requirements.

33.  Upon the occurrence of any event during performance of the remedial action
which, pursuant to Section 103 of CERCLA, 42 U.S.C. § 9603, requires reporting to the Naﬁonal
Response Center, JM.Shall promptly orally notify the U.S. EPA representative or, in the event of
his unavailability, the Emergency Response Unit, Region V, United States En'vironmental—:
Protection Agency, in addition to therepel’cing and other procedures required by Section 103..
Such events shall be reported in the required monthly progress reports.

34.  Ifthe date for subrnission of any item or notification required by this First - '
Amended Consent Decree falls upon a weekend or state or federal holiday, the time period for

submission of that item or notification is extended to the next working day.
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X. REMEDIAL PROJECT MANAGER/PROJECT COORDINATORS

35.. U.S. EPA has designated a Remedial Project Manager ("RPM") and Illinois EPA
has desiénated_ a Project Coordinator for the Facility. JM has also designated a Projgct«
Coordinator who has primary responsibility for implementation of the Work af the Facility. U.S.
EPA may designate other repfesentatiVes, including U.S. EPA and Illinois EPA employees, and
federal and State contractors and éonsultants, to observe apd monitor the progress of any activity
undertaken pﬁrsuant to this First Amended Consent Decree. The RPM shall have the authority
lawfully vested in an RPM by the NCP. Except as specifically provided 1n the First Amended
Consent Decree, communications between and among the Parties with respect to implementation
of the Work shall be betvsfe_en the Project Coordinators and the RPM.

| 36.  The RPM and Project Coordinators are identified below:v

Brad Bradley

Remedial Project Manager

Mail Code SR-6J

U.S. Environmental Protection Agency
77 West Jackson Blvd. ' ‘

Chicago, Illinois 60604

Sandra Bron

Illinois Environmental Protection Agency
Federal Site Remediation Section
Division of Remediation Management
Bureau of Land ' '

1021 N. Grand Ave East

Springfield, Hlinois 62794-92

Denny Clinton

Johns Manville

1871 N. Pershing Road
Waukegan, IL. 60087 .

If the Project Coordinator or RPM initially designated is changed, the identity of the successor
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will be provided to the o;her Parties at least five workiﬁg days before the change is made.
XI. FORCE MAJEURE

37.  "Force Majeure” for purp'oses of this First Amended Consent Decree is defined as -
any event arising from causes beyond the control of JM br any entity controlled by JM which
delays or prevents the performance bf any obligation un&er this First Amended Consent Decree.
"Force Majeure” shall not include contractor or subcontractor misfeasance, malfeasance or |
nonfeasance, increased costs or expenses, or non—attaiﬁment of the goals and standards set forth
in Section V hereof and the O&M Plan.

38.  When circumstances are occﬁrring or have occurred which may preclude
éompliance with the schedule set forth in this First Amended Consent Decree or the O&M Plan
or the Phase II Refnedial Work Plans, whether or not caused by a "force majeure” eifent, JM shall
promptly notify the RPM and the State Project Coordinator or their alternates by telephone

vwithin 24 hours. Within five days of the event which JM contends is responsible 'for the deiay,
JM shall‘)supply tol US.EPAm Writiﬁg the réason(s) for and anticipated duration of such delay,
th;a measures taken and to Be taken by JM to prevent or minimize the delay, and the timefable for
implementation of such measufes. F ailuré té give such notice and explanatioﬂ in a timely
manner shall constitute a ’waiver;of any claim of force inaj eﬁ;é.

39. If U.S. EPA agrees that a delay is or was attn'butablc;, to av"force inaj eure” event,

" the Parties sha;ll modify the O&M Plan or the Pliaée H‘Remedial Wprk Plans to provide such
aciditional time as may be necessary to allow the completion of the specific phase of Work and/or
any succeeding phase of the Work affc;:ted by such delay, with such additional time not to

exceed the actual duration of the delay.
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40. IfUS. EPA and JM cannot agree whether the reason for the delay was a "force |
maj eure'; event, or whether the duration of the de}ay is or was warranted under the circumstances,
the Parties shall resolve the disputé according to the dispute resolu;ion procedures in Section XII
herein. JM has the burden of proving force majeure as a defenée to n_bncompliance with this

Decree.

X11. DISPUTE RESOLUTION

41.  Unless otherwise expressly provided for in this First Amended Consent Decree,
the dispute resolution procedures of this Section are available and shall be the exclusive
mechanism to resolve all disputes arising under this First Amended Consent Decree. However,
the procedures set forth in this Section shall not apply to actions by the United States t§ enforce

“obligations of JM that have not been disputed in accordance with this Section.

42.  Informal Negotiations. Ahy dispute that arises under or with respect to tlns First
Amended Consent Decree shall in the first instance be the subject of informal hegoﬁations
" between the parties to the dispute. The dispute shall be considered to have arisen when one party
- sends the other parties a written Notice of Dispute. The period for informal negotiations shall_.b

_ not exceed 20 dayé from the time the dispute arisés, unless in is len'odiﬁed by written agreement of

the parties to the dispute. _ \ :

43.  Formal Dispute Resolution
" (@  Inthe event that the parties cannot resolve a dispute by informal
negotiations under the preceding paragraph, then the position édvanced_by U.S. EPA shall be
considered binding unless, within 20 days after the conclusion of the informal negotiation period,

M invokes the formal dispute resolution procedures of this Section by serving on the U.S. EPA
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- and the State a written Statement of Positien on the matter in dispute, including, but not limited
to, any factual data, analysis or opinion sul;porting that poeition and any supporting
documentation relied upon by JM. The Statement of Position shall specify JM's position as to - |
whether formal dispute resolution should proceed under Subparagraph (c) or (d) of this
paragrapﬁ.

| (b) o Within 20 days after receipt of JM’s Statement of Position, U.S. EPA and
the-State; Aif applicable, will serve onJM its Statement of Position, including, but not limited 'to,
any factual data, analysis, or opinion supporting that position and all supperting documentation
relied upon by U.S. ﬁPA or the State. These Statements of Position shall also specify the U.S.
EPA or State position as to whether formal dispute resolution should proceed under
Subparagraph (c) or (d) of this paragraph. If there is disagreement on this issue, the dispute shall
proceed utlder the subparagraph determined by U.S. EPA to be applicable. However if M
ultimately appeals to the Court to resolve the dispute, the Court shall determine which
subparagraph is applieable. Within 10 days after receipt of the U.S. EPA Statement of Position
and the State’s Statement of Position, if applicable, JM may submit a Reply.

(c) | Formal dispute resolution for disputes pertaining to the selection or
atlequaey of any response action, and all other disputes that are accorded revigw on the
administrative record under applicable provisions of administrative law, shall be conducted
pursuant to the procedures in this Subparagraph. For purposes of this Subparagraph, the
adequacy of any response action includes, without limitation, the adequacy or appropriateness of .
plans, procedures to implement plans or any other items requiring approval by U.S. EPA, and the

adequacy of performance of response actions taken pursuant to this First Amended Consent



‘Décree. Nothing in this First Amended Consent Decree shall be construed to allow any dispute

by JM regarding the validity of the ROD as Modified. In the case of disputes under this
Subparagraph (c), an administrative record of the dispute shall be maintained by U.S. EPA and
shall cmitai_n all Statements of Position, including supporting documentaiion, submitted by the
parties to the dispute. The Director of the Superfund Division, U.S. EPA Region 5 will issue a
final administrative decision resolving the dispute based on the administrative record. This
decision shall be binding on JM, subject only to the right to seek judicial review pursuant to
Paragraph 44 (a)-(c).

(d  Inthe case of disputes that pertain neither to the selection or adequacy of
any response action or are not ptherWise accorded review on the administrative record under
applicable provisions of administrative law, following receipt of the parties’ Statements of
Positions, the Director of the Superfund Division, U.S. EPA Region 5, will issue a final decision
resolving the dispute, which shall be binding on JM, subject to the right to seek judicial review.

44.  Judicial Review

(3  Any administrative decision made by the Director of the Superfund

" Division, U.S. EPA Region 5 pursuant to the preceding paragraph shall be revieWablé by this

Court, proy'.ided that a motion for' judicial review of the decision is filed by M with the Court

and served on all parties to the dispute within 10 days of receipt of U.S. EPA's final decision.
(b)  The motion for judicial revievir shall include a description of the matter in

dispute, the efforts maiie by the parties to resolve it, the relief requested, and the schedulg, if any,

within which the dispute must be resolved to ensure orderly implnmentation of this First

Amended Consent Decree. The United States may file a response to JM's motion.



51

() In proceedings on any dispute governed by Subparagraph 43 (c), JM shall
‘have the burden of demonstrating that the decision of the-Superfund Division Director is
arbitrary and capricioﬁs.or otherwise not in accordance with law. Judicial review of U.S. EPA's
decision shall be on the administrative record.

(d Judiciél review of any dispute goverhed by Subparagraph 43(d), shall be
governed by apblicable provisi;ns of law. |

45.  The invocation of formal dispute resolution procedures under this Section shall

not exfend, postpone or affect in any way any obligation of JM under this First Amended
Consent Decree not directly in dispute, unless U.S. EPA or the Court agrees otherwise.
Stipulated penalties with respect to the disputed matter shall continue to accrue but payment shall
be stayed pending reéolutio_n of the dispute. Notwithstanding the stay of payment, stipulated
penalties shall accrue from the ﬁrét day of noncompliance with any applicable provision of this
First Amended Consent Decree. In the event that M does not prevail on the diéputed issue,

stipulated penalties shall be assessed and paid as provided in Section XV (Stipulated Penalties).

XTI RETENTION AND AVAILABILITY OF RECORDS
46. M s‘haﬁ make available to U.S. EPA and Illinois EPA, and shall retain, during the
pendency of this First Aihended Consent Decree, and for a period of ten years aﬁér its |
»termination, all records and documents in its possessiqn, custody, or control, or in the possession,
custody or control of its mnﬁacto$ and subcontractors, which relate to the performance of this |
First Amended Consent Decree, including, but not h_'mifed to, documents reflecting the resﬁlts of
any sampling, tests, or other data or information generated or acquired by JM, or on JM's behalf;

with respect to the implementation of this First Amended Consent Decree. Afier the ten year



‘ périod of document retention, JM shall notify U.S. EPA, lllinois EPA and U.S. DOJ at least 90
calendar days prior to the destruction of any such documents, and ﬁpon request by U.S. EPA or
Tllinois EPA, JM shall relinquish custody of the documents to U.S. EPA or_Illinois EPA.

47.  JM may assert buéines's coixﬁdentiality claims covering part or all of the
information submitted under this First Amerided Consent Decree in accordance with Section
104(e)(7) of CERCLA, 42 U.S.C. § 9604(eX7), andv pursuant to 40 C.F.R. § 2.203(b) and
applicable State law. "Infonnation_determined. to be confidential by U.S. EPA will be affqrcied
the protection specified in 40 C.F.R. Part 2, Subpart B and, if determined to beientitled to con-
ﬁdential treatment under State law by Illinois- EPA, afforded pfotection under State law. If no
such claim ‘accompanies the information when it is submitted to the U.S. EPA and the State, the
public may be given access to such information without further notice to JM.

48. M méy Assert that certain documents, records or information are privileged under
the attorney-client privilege or any 6ther privilege recognized under federal law. However, no
records, documenté or information created or generated pursuant to the requirements of this First '

Amended Consent Decree shall be withheld on the grounds that they are privileged.

XIV. REIMBURSEMENT OF RESPONSE COSTS
49. M has paid $153,1 14.15 to the EPA Hazardous Sﬁbstances Response Trust Fund
for reimbursement of certain ;esponse costé \incurred by the United States prior to entry of the
, Ongmal Consent Decree. JM has also paid certain response costs incurred by the United Stateé
at the _Fécility subseque’nt‘t'd entry 6f the Original Consent Decree. By November 15, 2003, JM
shall pay to U.S. EPA by certified or cashiers check to the address in Paragraph 51, the

outstanding balance including interest that has accrued on certain oversight billings under the
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Oﬁginal Consent Decree, in the aﬁlount of $171on bill #2T067X, $4,496 on bill #0T1 13A, and
$12,362 on bill #9T147A. JM shall pay all unreimbursed i‘esponse costs incurred by the United
States in connection with the Facility between entry of the Original Consent Decree and the entry
of the First Amended Consent Decree, whif:h are not inconsistent with the NCP. Such response
costs shall include all direct and indirect costs incurred by the Uﬁited States in overseeing,
implementing, enforcing and amending the Original Consent Decree.

50.-  JM shall pay to U.S. EPA all response costs incurred by the United States after ,
entry of the First Amended Consent Decree in connection with the Facility, whjch are not incon-
sistent with the NCP. Such response costs shall include all direct and indirect costs incurred by
the United States in overseeing, implemeriting and enforcing the First Amended Consent Decree,
including the environmental easement/restrictive covenaﬁts in Section VIIL

51.  Payments shall be made by JM on a periodic basis and withip 30 days of the
submission Qf an itemized cost statement by the United States. Payments shall be made by

ceitified or-ca'shi‘er’s check payable to EPA Hazardous Sﬁbstance Superfund and forwarded to

the following address: |

Environmental Protection Agency, Region 5

Attention: Program Accounting and Analysis Sectlon

P.O. Box 70753

Chicago, Hlinois 60673 : -
The checks shall reference the name and address of the pgrty making the payment, the EPA
Site/Spilt number O5A5, and til_e DOJ case nunibqr 90-1 1~1—7B._ Notice that the payment has
been made is also to be sent to the Uﬁited States and to U.S. EPA, n accordance with Sectioﬁ

- XVIII (Notices). In the event that a payment is not made within 30 days of submission of U.S.
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EPA’s itemized -cost statement, JM shall pay intere;st on the unpaid balance through the date of
payment, at the rate of interest on investments for the Hazardous Substance Superfund in Section
107(a) of CERCLA, 42 U.S.C. § 9607(a). If any response costs are outstan(iing at the time the
U.S. EPA with the concurrence of Illinois EPA issues the Certificate of Completion of the Work
under this First Amended Consent Decrée, JM shall, within 30 days of the submission of an. |
itemized cost statement pay such response costs. The total amount to bé paid by JM pursuant to
Paragrai)h 51 shall be deposited in fhe Johns Manville Special Account within the U.S. EPA
Hazardous Substance Superfund to be retained and used to conduct or finance response actions at
or in connection with the Site, or to be transferred by U.S. EPA to the U.S. EPA Hazardqus N
Substancé Superfund. |

52.  JM has paid $15,571 .OO to the State as reimbursement for certain response costs
incmed by Illinois EPA in connection with the Facility prior to September 30, 1987. JM has
also paid certain response costs incurred by the State at the Facility after September 30, 1987.
JM shall pay all unreimbursed response costs kincurred by the State in connection with the
.Facility between entry of tilé Qriginal Cohsent Decree and the entry of thé First Amended-
‘Consent Decree, which Are not incons_istént with the NCP. Such respbnse costs shall include all
direct and indirect costs incurred by the State; in overseeing, implementing, enforcing and
amending the Original>Consent‘ Decree. IM shall also pay to the State all response costé incurred
by the State afier entry of the First Amended Consent Decree in connection with the Fécility,
which are not inconsistent with the NCP. Such response costs shall include all direct, indirect '
and allocated program costs incurred by’ the State in 6verseeing, implementing and enfofcing me

First Amended Consent Decree, including the environmental easement/restrictive covenants in
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Section VIIIL.

53. Paymentsv shall bé made by JM on a periodic bésis and within 30 days of
submission of an itemized cost staterﬂent and supporting documentation by the Illinois EPA.
Payments shali be made by M fo the “Illinois Enyironmental Protection Agency” designated to
be deposited in the “Hazardous Waste Fund.” JM shall include the name and number of this
case, along with the Illinois Site identification number and FEIN Number 13-0889690.
Payments shall Be Iﬁade by certified or cashier’s checi( sent to: Fiscal Services Section,
Accounts Receivable Unit, Illinois EPA, P.O. Box 19276, 1021 Noith Grand Avenue East,
~ Springfield, Illinois 62794-9276.

, 54.  JM may contest payment of any response costs if it determines that the United
States or the State has made an accounting error dr if it al}eges that a cost item that is included
represents costs that are inconsistent with the NCP. Such objection shall be made in writing
within 30 days of reéeipt of the bill and must be sent to the Uﬁited Stateé (if the Unitgd States’
accounting is being disputéd) or the State (if the State’s accounting‘ is being disputed). Any such -
objection shall specifically identify the contested respohse costs and 'the basis for objection and
any request for supporting documentation. In the event of an objection, JM shall within the 30
day period pay all uncontested responsé costs to the United States or _the Sta.te and shall initiate |
the Dispute Resolution procedures in Section XII. JM shall send to the United States and the
State a copy of the check paying the ﬁncontested response costs. If the United States or t-he State
f)revails n thé disputeb, within 5 days of the resolution of the dispute, JM shall pay the sums due

(with accrued interest) to the United States or the State, if the State costs are disputed, in the
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manner described above. The dispute resolution procedures set forth in this Paragraph in

conjunction with the procedures set forth in Section XII (Dispute Resolution) shall be the

exclusive mechanisms for resolving disputes regarding JM’s obligation to reimburse the United

States or the State for their response costs.

XV. STIPULATED PENALTIES

55. (a) JM shall be liable for stipulated penalties in the amounts set forth below if

JM fails to fully perform any requirement of this First Amended Consent Decree, the Phase II

Work Plans and O & M Manual in accordance with the schedules éstablished therein and all

applicable requirements of law.

Deliverable/Activity Days 1-7

Failure to submit a Draft Phase Il Work Plan $2,000/day
in accordance with Paragraph 15 :

Failure to submit a Final Phase I Work Plan - $2,000/day
-in accordance with Paragraph 15

Failure to close the miscellaneous disposal pit and : $2000/day
collection basin in accordance with -
Paragraph 15

Failure to close the wastewater treatment ponds - $2,000/day
and system in accordance with Paragraph

15
Failure to cap or remove the asbestos $2,000/day

containing sediment in the collection basin,
industrial canal and pumping lagoon in accordance
- with Paragraph 15

Failure to perform requirements in the O & M Manual $2,000/day
and Phase 11 Work Plans

Failure to reserve environmental easement/ $2,000/day

Days Greater than 7

$4,000/day
$4,000/day

$4,000/day

$4,000/day

$4,000/day

$4,000/day -

$4,000/day
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restrictive covenants on conveyance of title
in accordance with Section VIII.

Failure to comply with the restrictions $2,000/day  $4,000/day
in Paragraph 23 and the environmental
easement/restrictive covenants in Section VIII

Failure to submit progress reports or other . $500/day $1,000/day
miscellaneous reports :
'Failure to meet any other scheduled deadline - $500/day $1,000/day

in the First Amended Consent Decree,

Phase II Work Plans or O & M Manual
If JM fails to pay stipulated penalties when due, the United States may institute proceediﬁgs to
* collect the penalties, as well as interest. JM shall pay interest on the unpaid balance, which shall
begin to accrue on the date of demand made.

(b)  All penalties shall begin to accrue on the day after the cprhplete
performance is due or the day a violation occurs, and shall continue to accrue tﬁrough the final -
day of the correction of the noncomplianc¢ or completion of the activity. HoWever, stipulated
penalties shall not accrue: (1) with 'respect.. td adeficient submission during the period, if any,
beginning on fhe 31st day after U.S. EPA's receipt of such sﬁbmiésion until the date that U.S.
EPA notifies JM of any deficiency; (2) with respect to a decisioﬁ by t};e Sﬁperfund Director, U.S.
EPA Region 5, under Section XII (Diépute Resolution), during the period, if any, beginning én
the 21st day after the date that JM’s reply to U:é. EPA's Statement of Position is réceiyed until
the date th;t the Director issues a final decision regarding such disp_hté; or (3) with respect to
~ judicial review by this Court of any dispute under Section XII (Dispute Resolution), dﬁring the .

period, if any, beginning on the 31st day after the Court's receipt of the final submiésion

“
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regarding the dispute until the date that the Court issues a final decision regarding such dispute.
Nc_ﬁhing,hérein shall prevent the simultaneous accrual of separate pénalties for separate
violations of this Consent Decree.
(c) \ All penalties accruing under this Section éhall be due and payable to the
United States within 30 days of JM’s receipt from U.S. EPA of a demand for payment of the
penalties, unless JMs invoke the dispute resolution procedures ﬁnder Section XII. All payments
to the United States under this Section shall be paid by certified or cashier's check(s) made
~ payable to “U.S. EPA Hazardous Substapces Superfund,” shall be mailed to Environmental
| Protection Agency, Region 5, Attention: Program Accounting and Analysis Section, P.O. Box
70753, Chicago, Illinois 60673, shall indicate that the payment is for stipulatéd penalties,and
shall reference the U.S. EPA Region and Site/Spill ID # 05A5, the DOJ Case Number 90-1 1-1-
7B, and the name and address of the party making payment. Copies of che;ck(s) paid pursuant to
this Section, and any accompanyingiransmitta‘l.l letter(s), shall be sent to the United States as
provided in Sécﬁon XVIHI (Noticés), and to the Project Coordinator. |
| (d)  The payment of penalties shall not alterin any way JM's obligation to

complete tl;e performance of the Work require(i under this Consent Decree.

56. Pehéltieé shall continue to accrue during any dispute resolutidn period, but need
nof be paid until the following: | |

(@) Ifthe (iispute is resolvéd by agreé}nent or by a decision of U.S.EPA thatis

not appealed to this Court, accrued penalties determined fo be owing shall be paid to U.S. EPA
" within 15 days of the agreement or the receipt of U.S. EPA's decision or ordef;

(b)  If the dispute is appealed to this Court and the United States prevails in
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whéle or in part, JM shall pay all accrued penalties detmnined by the Court to be owed t(; U.S.
EPA w1thm 60 days of receipt of the Court's decision of order, except as provided n
Subparagraph (c) below;

(b) If the District Court's .decisioh is appealed by any Party, JM shall pay all
accrued penalties determined by the District Court to be owiﬁg to the United States into an
ihterest-bearing escrow account within 60 days of receipt of the Court'é dé_cision or order.
Penalties shall be paid into this account as thgy continue to accrue, at least every 60 days. Within
15 days of réceipt of the final appellate court decision, the escrow agent shaﬂ.pay the balance of
the account to U.S. EPA or to JM to the extent that they prevail.

57.  Nothing in this First Amended Conse/nt Decree shall be construed as prohibiting,
alteﬁng, or in any way limiting the ability of the United States to seek any other remedies or
sanctions available by virtue of JM’s violation of this First Amended Cbnsent Decree or of thé
statutes and regulations upon ‘which it is based, including, but not limitéd to, penalties pursuant i ‘
| to Section 1_22(1) of CERCLA, 42 U.8.C. 9622(1) provided, however, that the United States -sha_ll
not sefak civil penalties pursuant to Section 122(1) of CERCLA for any violaﬁon for which a |
stipulated pena;lty is provided herein, except in the case of a willful violation of the Consent

Decree. Notwithstanding any other provision of this Section, the United States may, in its

/

unreviewable discretion, waive any portioh of stipulated penalties that have accrued pursuant to
this First Amended Consent Decree.

XVI. COVENANTS NOTTOSUE

58.  In consideration of actions which will be perfbrmed and payments which will be

made by JM under the terms of the First Amended Consent Decree, and except as otherwise
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specifically provided in this Decree, the United States and the State hereby covenant not to sue or
take administrative action against JM or its officers, direetors; employees, or agents acting in |
- such cabacity, pursuant to Sections 106 and 107 of CERCLA, 42 U.S.C.‘§§ 9606 and 9607 for
performance of the Work/Rerhedial Action as defined in Paragraph (4)(z) and recovery of
‘Tesponse cdsts as defined in Section XIV. These eevenants not to sue shall take effect upon the
receipt lof the payments required by Section XIV. With respect to future liability within the
Facility boundaries depicted in Exhibit 3, this covenant not to sue shall take effect upon
certification by U.S. EPA w1th the concurrence of Tllinois EPA of completion of the Work
required under this First Amended Consent Decree and payment of all costs required under
Section XIV. These covenants not to sueare conditioned upon satisfacto,fy performance by IM
of its obligations under this First Amende;f‘Consent Decree.
59. Notwithétanding any other provision of this First Amended Consent Decree, the
United States Uan_d the State reser\}e and this Decree is without prejudice to claims based on :
(a) Liability for any erea located adjacent to and/or outside of the boundaries
of the Facility as set forth in Exhibit 3, including but not limited to areas
where asbestos and/or other Waste Material have or may have come to be

located from the Facility;

- (b)  Liability for Johns Manville’s former manufacturing facility (the SRP
* Property), which is approximately depicted in Exhibit 5;

(c) Liabilify arising from hazardous substances removed from the Facility;

(d) ’ Liability for damages for injury to, destruction of or loss of natural
resources and for the costs of any natural resource damages assessment;

(¢)  Criminal liability;

® Claims based on a failure by M to meet the reqmrements of thls First
Amended Consent Decree
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(g)  Liability for violations of federal or state law which occur during or after
implementation of the Remedial Action;

(h)  Liability aﬁsing from the past, présent, or future disposal, release, or threat’
of release of Waste Material outside of the Facility; and

(1) Liability, prior to Certification of Completion of the Work/Remedial
Action, for additional response actions that U.S. EPA determines are
necessary to achieve performance standards.

- 60. Notwithstanding any other provision in this First Amended Consent Decree, (1)
the United Stat'esAand the State reserve the right to instifute proceedings in this action or in a new
' actioh_ or to issue an Administrative Order seieking to compel JM to perform any additional
response actions relating to the Facility, or‘(2) the United States and the State reserve the right to
| institute proceedings in this action or in a new action seeking to reimburse the United States or
the' State for its response costs for action undertaken under CERCLA, relating to the Facility, if:

. v(a)‘ Prior to Certiﬁcation of Completion of the Work/Remedial Action:
(1)  conditions at the Facility, previously unknown té the U.S. EPA or
Illinois EPA, are diScovgred after lodging of this First Amended Consent Decree, or (2)
-informat_ion is reéeived, in whole or in part, after lodging of this First Amended Consent Decree,
~and U.S. EPA determines that these previously unknown conditions or this information together )
with any other relevant information indicate that the remedial actién is not protective of human

health and the énvironrﬂcnt. |

| (b) | Subsequent to Certiﬁcation of Completion of the Work/Remedial Action:

(1)  conditions at the Faéiljty, previously unknown to the U.S. EPAor

Illinois EPA, are discovered, or (2) information previously unknown to U.S. EPA and the Illinois
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EPA is received in whole or in part, and these previously unknown conditions or this informfltion
together with other rele\;ant. information indicate thaf the Work/Remedial Action is not
, protective of human health and the environment.
(©F or purposes of Paragraph 60(a), the informaﬁon and the conditions known to

U.S. EPA and Illinois EPA shall include only that mformation and those conditions known to
U.S. EPA and Tllinois EPA as of the déte of lodging and set forth in the ROD as Modified and
the administrative record. For purposes of Paragraph 60(b), the information and the conditions
known to U.S. EPA and Illinois EPA shall include only that information and those conditions
known to U.S. EPA and Iliinois EPA as of thé date of Certification of Completion of the
.Work/Remedial Action and set forth in the ROD as modified, the administrative record, the post-
ROD a;iministrative record, or in aﬁy information received by U.S. EPA and Illinois EPA
pursuant to the requirements of this First Amended Consent Decrge prior to Certification of
Com_pietion of the Work/Remedial Action.

| 61.  Notwithstanding any other provision’in this First Amendedr Consent Decree, the
covenants not to sue in this Section shall not relieve IM of its obligation to maintain coﬁlpliance
v;fith this First Amended Consent Decree. The United States andA the State reserve their rights to
take response actions at the Facifity in the event of a breach of the terms of this First Amended
Consent Decree and to seek recovery of costs resulting from such a breach, or relative to any
portion of the work ﬁmded or performed by the United States or t'he’ State, or incurred by the
United States or the Staté as a result of having to seek judicial assistance to remédy conditions at
the Facility.

62. Nothing in this Decree shall constitute or be construed as a release or a covenant



63
not to sue regarding any claim or cause of action against any person corporation or other entity
not a signatory to this Decree for any liability it may have arising out of or relating to the JM

Waukegan Facility. The United States and the State expressly reserve the right in their

unreviewable discretion to sue any person other than JM in connection with the Facility.

XVII. COVENANTS BY JM, OTHER CLAIMS CONTRIBUTION PROTECTION

| 63.  JM agrees to indemnify, save and hold harmless the United States, the State
and/or their r,eprésentatives from any and all claims or causes of action arising from acts or
omissions of JM and/or its representatives in carrying out th¢ activities pursu;mt to this First
Amended Consent Decree, except for such claims or causes of action arising from acts or
omissions of the United States, and the State, their employees, agents, and assigns. The United
.States and the State shall notify JM of any such claims or actions within .60 working days of
receiving notice that such a ciaim or action is anticipatea or has been filed. The United States
and the State agree not to act with r;spéct to any such claim or action without first providing JM
an .opporcunity to pérticipate.

64. The United Stétes al‘ld,the State are not .tor be construed as parties to, and do not
assume any liability for, any contract entered into by JM in carrying ou& the activities pursuant to
this First Amended Consent Decree. The proper completion ofvthe Work under this First
‘Amended Consent Decree is solely the respohsibility of IM. .

65.  JM hereby covenants not to sué and agrees not to assert any claims or causes of
action aéainst the United States or the State with respect to the Facility or this First Amended
Consent Decree, including, but not limited to:

(a) any direct or indirect claim for reimbursement from the Hazardous Substance
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| Superfund (established pursuant to the Intémal Revenue dee, 26 US.C. § 9507) thm'ugﬂ
CERCLA Sections 106(b)(2), 107, 111, 112, 113 or any other provision of law;
(b)  any claims against the United States and/or the State under CERCLA
Sectipns 107 or 113, 42 U.S“C. §§ 9607 or 9613; or
(c) any claim arising out of response actions or in connection with the
Facility, including any claim under the United States Constitution, the State Constitution, the
Tucker Act, 28 U.S;C.k § 1491, the Equal Access to Justicé Act, 28 U.S.C. § 2412, as amended, or
ét common law. | |
- 66. US.EPA agreeé that upon entry of the Original Conéént Decree, the June 14,
1984 Administrative Order by Consent described in the Preamble (B above), has been completed
by JM to U.S. EPA's satisfaction and has been terminated. On September 1, 1987, U.S. EPA
| éntered an Administrative Order _against JM requiring JM to implement the ROD at the Facility.
U.S. EPA agrees that upon entfy of the Original Consent Decree, the September 1, 1987
Administrative Order was withdrawn and is of no ﬁﬁth-e:r force or effect.
67.  The parties agree that the Facility defined herein is a “Manville Owned Site”

within the meaning of paragraphs 27 and 41 of thé Stipulation and Ordér of Dismissal and

Setﬂement entered by the Court on October 28, 1994.in Manville Corp. et al. v. United States of
| Americg, United States District Court for the Southern District of New York (91 Civ. 6683
[RWS]) (“Global Settlement Order”). Nothing containqd herein is intended to or shall be
interpreted as waiving any r"ightsl that the parties may have under the Global Settlement Order |
. with respect to aréas outside of the boundaries of the F acility.

68.  Inany subsequent administrative or judicial proceeding initiated by the United
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States or the State for injunctive relief, récoverj'/ of response costs, or othe;r appropriate relief -
relating to the Facility, M shall not assert, and méy not maintain, any defense or claim based
upon the principles of waiver, Tes judicata, coilateral estoppel, issue preclusion, claim-splitting,
- -or other defenses based upon any contention that the qlaims raised by the Unitéd States or the
State in the sﬁbSequent pro;:eeding were or should have been brought in the instant case.
69.  The Parties agree, and by mteﬁng this First Amendedi C‘cA)nsentv Decree this Coﬁrt
finds, that JM-is entitled, as its effective date, to protection from cbntribution actions or claims as
- brovided by CERCLA Section 113(£)(2), 42 USC/ § 9613(f)(2) for mattérs addressed in this
First Amended Consent Decree. Mgtters addressed include the Work set forth in Section V and
the ;espOnse costs pursuant to Section XIV.
XVIL- NOTICES
70.  Whenever, under_ the fenns_ of this First Amended Consent Decree, notice 1s
reQuired to be given by one party to anothé:r, or service of any paperé or process is necessitated
by the dispute resolution provisions of Section XH hereof, such correspondence shall be directed
to the follqwing "indjviduéls at the addresses .speciﬁed beléw, unless those individuals or their
successors give notice of a change to the other Parties in writing:

As to the United States:

Chief, Environmental Enforcement Section
Environmental Enforcement Section

* U.S. Department of Justice -
P.O. Box 7611
Washington, D.C. 20044-7611
DJ#90-11-1-7B
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Asto U.S. EPA:

Regional Counsel

Attn: Johns Manville
Staff Attorney

U.S. Environmental
Protection Agency

Mail Code C14]

77 W. Jackson Boulevard
Chicago, Illinois 60604

Director, Superfund Division
Attn: Johns Manville
Remedial Project Manager
Mail Code SR 6J

As to the State of Illinois

Hlinois Environmental
Protection Agency

Attn: Manager, Federal

Site Remediation Section

Division of Remediation

Management

1021 Grand Avenue East -

Springfield, Illinois 62794-9276'

Chief, Environmental Bureau North
Illinois Attorney General’s Office
100 W. Randolph Street

Chicago, Illinois 60601

U.S. Environmental Protection Agency
77 W. Jackson Boulevard ;
Chicago, Illinois 60604

As to JM:

Bruce D. Ray

Associate General Counsel
Johns Manville

717 17* Street (80202)
P.O. Box 5108 A
Denver, CO 80217-5108
(303) 978-3527

(888) 629-6374 FAX

XIX. CONSISTENCY WITH NATIONAL CONTINGENCY PLAN

71.  The United States and the State agree that the Work, if properly performed as set
forth in Section V hereof, is consistent with the provisions of the National Contingency, Plan,
pursuant to 42 U.S.C. § 9605.

XX RESPONSE AUTHORITY

72.  Notwithstanding any other provision of this First Amended Consent Decree, the
United States and the State retain all authority and reserve all nghts to take any and all response

actions authorized by law.
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 XXI. MODIFICATION

73.  Except as provided for herein, there shall be no modification of this First
Amended Consent Decree without written apprbVal of all Parties.

XXII. EFFECTIVE DATE AND ‘CERT[FICATIO'N OF COMPLETION

74.  ThisFirst Amended Consent Decree shall be effective upon the date of its entry
by the Court.

75.  Completion of Construction: When JM determines that it has completed

construction of eéch of the remedial activities required ﬁnder Paragraph 15 and the performance
standards have been attained for each rermaélial acﬁvity, JM shall submit a written report to U.S.
EPA for approval, with a copy to Illinois EPA. In the report, a registered préfessional engineer
-and tﬁe JM Project Coordinator shall state that the construction of the remedial activity has been
-completed in full satisfaction of the requirements of this First Aniended Consent Decree. The
written report shall include as-built dréwings signed and .stamped by a profegsional engineer.
The report shall contain the following staiement, signed by a responsible cbrporate official of M
or JM’s Project Coordinator:
To thé best of my knowledge, after thorough investigation, I certify that the information
contained in or accompanying this submission is true, accurate and complete. I am aware
that there are significant penalties for submitting false information, including the
possibility of fine and imprisonment for knowing violations.
If after 1:eview of the written report, U.S. EPA, with concurrence by lthe State, determines that the
remedial activity or any portion thereof has not been com,pieted in accordance witﬁ this First

Amended Consent Decree or that the performance standards have not been ak:hievéd, US.EPA

- will notify IM in Writing of the activities that must be undertaken by JM pursuant to this First
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AmendedConsem Decree to complete the remedial activity and achieye the peffonnance
standards. U.S. EPA will set forth in the notice a schedule for performance of such activities
consistent with the First Amended Consent Decree or require JM to submit a schedule to U.S.

" EPA for appro&a.l. M shall perform all activities described in the‘n(»)‘tice in accordance with the
specifications ahd schedules established therein, subject to its right to invoke dispute resolution.

76..  Completion of the Work/Remedial Action. When JM determines that it has

completed the Work (including O & M), it shall submit to U.S. EPA a written report by a
 registered professional engineer stating that the Work has been completed in full satisfaction of
the requirements of this First Amended Consent Decree. The report shall contain the following
statement, signed by a responsible corporate official of JM or JM’s Project Coordinator:

To the best of my knowledge, after thorough investigation, I certify that the

~ information contained in or accompanying this submission is true, accurate and

complete. Iam aware that there are significant penalties for submitting false

information, including the possibility of fine and imprisonment for knowing

violations. '
If, after review of the written report, U.S. EPA, with -concﬁrrence by the State, determines that
any portion of the Work has not been completed in accordance with this Consent Decree, U.S.
- EPA will notify M in writing of the activities that must be undertaken by JM pursuant to this -
‘Consent Decree to complete the Work. U.S. EPA will set forth in the notice a schedule for
performance of such activities consistent with the First Amended Consent Decree or require JM
to submit a schedule to U.S. EPA for approVal. IM shall perform all activities described in the

notice in accordance with the specifications and schedules established therein, subject to its right

to invoke the dispute resolution procedures. If U.S. EPA concludes, based on the initial or any



69

subsequent request for Certification of Completion by JM and concurrence by the State, that the
Work has been performed in accordance with this First Amended Consent Decree, U.S. EPA will
so notify the JM in wntmg

XXIII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

77. This First Amended Consent Decree shall be lodged with the Court for a period of
not less than 30 days.'for public notice and comment in accordance with Section 122(d)(2) of
CERCLA,42US.C.§ 9622(d)(2), and 28.C.F.R. § 50.7. Thé United States reserves tIle right to
withdraw or withhold its consent to entry of the Decree if comments received disclose facts or
considerations which indicate that the I)ecrée is inappropriate, improper or inadequate. IM '

', consents to enﬁ of this First Amended Consent Decree Without further notice.

XXIV. NOTICE TO THE FEDERAL NATURAIL RESOURCES TRUSTEE -

'78.  Pursuant to Section 122(j) of CERCLA 42US.C.§ 9622(3) U.S. EPA has given
notice to the Federal natural resource trustee of the negotiations with potentlally responsible
parties regarding the scope of remedial action at the Facility.

XXV. EXHIBITS

79.  The followmg Exhibits are attached to and incorporated into this First Amended o

Consent Decree:
Exhibit 1:  First Explanation of Significant Differences
Exhibit 2: | Second Explanation of Signiﬁcant’Differgnces A
Exhibit 3:  Facility Map |
Exhibit4:  Sites1,2,3,4,5,6and 7

Exhibit 5: Johns Manville Owned Property that is enrolled in the State of



Exhibit 6:

Exhibit 7:

Exhibit 7A: -

Exhibit 8:
Exhibit 9:

Exhibit 10:

Exhibit 11:
Exhibit 12:
Exhibit 13:

Exhibit 14:
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Tlinois Site Remedial Program (“SRP Propefty”)
Areas of the Facility remediated under Phase I Work Plan and
Johns Manville Waukegan Disposal Area |
Phase I Groundwater and Surface Water Monitoring Well |
Locations
Phase II Groundwater and Surface Water Monitoring Well
Locations
Phase I Air Monitoring
Areas of the Facility to be rexﬁediated under Phase II Work Plans -
Area of Facility Subject to Land Use Restrictions in Paragraph
25(a)
Notice - Johns Manville Waukegan Disi)osal Area NPL Site
Notice - SRP Property |
Model Deed: Johns Manville Waukegan Disposal Area NPL Site
Model Deed: SRP Property

XXVI. SERVICE

80.  JM shall identify, on the attached signature page, the name, address and-telephone

number of an agent who is authorized to accept service of process by mail on behalf of that Party

with respect to all matters arising under or relating to this First Amended Consent Decree. M

hereby agrees to accept service in that manner and to waive the formal service requirements set -

forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable local rules of this

Court, including, but not limited to, service of a summons.
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XXXVIL RETENTION OF JURISDICTION/ FINAL JUDGMENT

8i . This Court retains jurisdiction over the subject matter of the First Amended
Consent Decree and over JM for the duration of performance of theproﬁsions of thé Decree, for
the purpose of enabling any of the Parties to apply to the Court fér such further ofder, directibn
and relief as may be necessary for construction or modification of the Decree, to enforce
compliance with its terms or toﬁ resolve disputes in accordancé'With Séctién XII (Diép;ite »

. Resolution).

82. 'fhis First Amended Consent Decree and its exhibits constitl‘xte the final, complete,
and exclusive aéreeﬁmt and undérstanding among the parties with respect to the settlement
embodied in the First Amended Consent Decfee. The parties vacknowledgg that there are no
representations, .agreémeﬂts or u‘nderstandings relating to the settlement other than those
expressly containéd in this First Amended Consent Decree.

83. -~ Upon approval and entry by the Court, this First Amended Consent Decree shall-
constitute a final judgxﬁent between and among the United States, the State and JM. The Court
finds that there is no just reason fo;f delay and therefore enters this j‘udgm-ent as a final judgment

" under Fed. R. Civ. P. 54 and 58.

- SO ORDERED THIS _ DAY OF ___ ,20

United States District Judge
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The undersigned parties enter into this First Amended Consent Decree in the matter of United
States et al. v. Manville Sales Corporation (now known as Johns Manville), Civil Action No.
- 88C 630, N.D. Illinois, Eastern Division

FOR THE UNITED STATES OF AMERICA

Date: QQDLI

THOMAS L. SANSONETTI

Assistant Attorney General

Environment and Natural Resources
Division

U.S. Department of Justice

Date: 7.4.0%

MIRIAM L. CHESSLIN

Trial Attorney

Environmental Enforcement Section

Environment and Natural Resources
~ Division

U.S. Department of Justice
* Post Office Box 7611

‘Washington, DC 20044

(202) 514-1491

PATRICK FITZGERALD
United States Attorney for the
Northern District of Illinois -

Date:

' LINDA WAWZENSKI
Assistant U.S. Attorney
219 S. Dearborm Street

- Chicago, IL 60604 -
(312) 353-1994
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Date _L . ‘1’ '0‘(

Date; /=5 —O %

312 @86 0747

THOMAS V. SKINNER

Regional Administrator

U.S. Environmental Protection
Agency, Region 5

NET R. CARLSON
Associate Regional Counsel
U.S. Environmental Protection

Agency, Region 5
77 West Jackson Boulevard
Chicago, Illinois 60604
(312) 886-6059
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nt Decree in the matter of United
ohns Manville), Civil Action No.



74

The undersigned parties enter into this First Amended Conseﬁt Decree in the matter of United
States et al. v. Manville Sales Corporation (now known as Johns Manvﬂle) Civil Actlon No
88C 630, N.D. Illinois, Eastern Division

FOR THE STATE OF ILLINOIS

LISA MADIGAN
Attomey General
State of Hlinois

MATTHEW J. DUNN
Chief, Environmental Enforcement/

Asbestos Litigation Division
) n
'

Date: ( L\\’U\\oi | BY:

’ RWAU ig
Chief onmental

Assistant Attorney General
188 West Randolph St

20" Floor

Chicago, IL 60601

(312) 814-3094

ILLINOIS ENVIRONMENTAL PROTECTION -

o ABBNCY
Date: /[ /Z-f/ﬁ? - BY:
[ é)éépﬂ £ SVvOBODA
ef Counsel

Division of Legal Counsel

1021 Grand Avenue East
Springfield, Illinois 62794-9276
(217) 782-5544
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The undersigned parties enter into this First Amended Consent Decree in the matter of United

States et al. v. Manville Sales Corporation (now known as Johns Manville), Civil Action No.
88C 630, N.D. Illinois, Eastern Division

FOR JOHNS MANVILLE
(2/17]03 ‘ |
Dat BRUCE D. RAY !
Associate General Counsel
717 17™ Street (80202)
P.O. Box 5108
Denver, Colorado 80217

(303) 978-3527



